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Court of Appeals of the District of Columbia 


No. 4933. 

Daniel C. Fitzhugh et al., Appellants, 

I 

VS. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 1911, District Court Docket. 

In re Condemnation of All of Square 727 and All of 
Square 728, in the City of Washington, District of Co¬ 
lumbia. 

I 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict ^ Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

1 Statement of the Case. \ 

Filed Jan. 14,1929. 

j 

In the Supreme Court of the District of Columbia, Holding 

a Term as a District Court!. 

District Court Docket, No. 1911. 

In re Condemnation of All of Square 727 and All of 
Square 728, in the City of Washington,' District of Co¬ 
lumbia. 

In the opinion of the respective counsel for the petitioner 
and for the respondents, the questions presented by the ap- 

l—4933o 
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peal of Daniel C. Fitzhugh, et al., respondents in cause No. 
1911, Supreme Court of the District of Columbia, holding 
a term as a District Court, can be determined without an 
examination of all the pleadings and evidence in said cause, 
as said appeal is solely concerned with the public alley in 
Square 728 and described in the petition filed by the Gov¬ 
ernment as Parcel 81, and respective counsel have agreed 
upon the hereto attached statement of the case, under Rule 
5, Paragraph 2, Sub-Section A, Page 7, Rules of the Court 
of Appeals, which in their opinion fairly presents the mat¬ 
ters material to this appeal, how the questions arose which 
are complained of upon this appeal and how they were de¬ 
cided by the trial court and they respectfully request that 
said agreed statement of the case be approved by the Court. 
It is agreed that the questions presented by this 

2 appeal were fairly presented for decision by the 
Court below. 

Approved: 

MANTON M. WYVELL, 

I CLARENCE M. ROBERTS, 

T. S. PLOWMAN, 

Attorneys for Respondents. 

Approved: 

HENRY H. GLASSIE, 

A. LEFTWICH SINCLAIR, 

Attorneys for Petitioner. 

3 In the Supreme Court of the District of Columbia, 

Holding a Term as a District Court. 

District Court Docket, No. 1911. 

In re Condemnation of All of Square 727 and All of 
Square 728, in the City of Washington, District of Co¬ 
lumbia. 

Statement of the Case. 

1. Under and by virtue of an Act of Congress, approved 
May 25, 1926, C. 380, the United States of America on the 
14th day of November, 1927, filed its petition seeking the 
condemnation of all of Square 727 and all of Square 728 in 
the City of Washington, District of Columbia, as a site for 
a building for the Supreme Court of the United States. 
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2. That portion of Square 728 which is involved in this 
appeal was designated as parcel 81 in the petition filed by 
the Government and described as follows: 

I 

“Parcel LXXXI. j 

The original alley in Square 728 as designated on the 
division between the original proprietors and the public as 
the same appears in the Records of Square? in the office of 
the Surveyor for the District of Columbia 

As to said parcel the petition agreed: 

I 

“According to the records of the District of Colum¬ 
bia Parcel LXXXI is a public alley established in the orig¬ 
inal division of said square between the original proprie¬ 
tors and the public, and the fee of the sanjie in the United 
States, or if not in the United States, would appear to be 
in the owners of the lots abutting thereon, subject to a com¬ 
mon easement for public use as an alleyway and will 
4 pass with the abutting lots. To the end that all 
private right, title or interest, if any, in said public 
alley may be divested and an absolute title land indefeasible 
fee simple estate therein may be vested in tlie United States, 
and in order that all persons claiming any right, title or in¬ 
terest in said public alley may have full opportunity to pre¬ 
sent the same and claim compensation thefefor, said public 
alley space (herein designated for convenience as Parcel 
LXXXI) is specifically designated in this proceeding and 
the owners and other persons interested in the several lots 
and Parcel- abutting thereon, are made parties as if they 
were again specifically named. 

As far as petitioner has been able to ascertain, the only 
other parties claiming any interest in tlie land embraced 
in the original alley in Square 728 ard certain persons 
claiming the fee therein, subject to the perpetual alley 
easement, by devise or descent from Daniel Carroll of Dud- 
dington, to whom as the original proprietor of said land, 
said Square 728 was assigned on the division between the 
original proprietors and the Public made by the Commis¬ 
sioners of the Federal City. Said persons are accordingly 
made parties: Charles W. Stetson, 1413! I Street, N. W., 
Washington, D. C.; Charles W. Stetson, trustee for Isabel! 

i 
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Helden, Anita B. Robb, Mary B. Camino and Sophie Brent 
(residents of Lima, Peru,) 1413 I Street, X. W., Washing¬ 
ton, D. C.; Annie J. Hurlburt; Reverdy J. Daingerfield, Bal¬ 
timore, Maryland; Sarah D. Carter, Baltimore,Mary- 

5 land; Charlotte R. Dillingham, Baltimore, Mary¬ 
land ; E. Guy Burritt, Fairfax Court House, Virginia; 

Sallie Carroll Hannegan, 1833 Irving Street, X. W.; Effie 
Ann Martin, 1727 Massachusetts Avenue, X. W., Washing¬ 
ton, D. C.; Eric Boyce Burritt, 4105 Ninety-fourth Street, 
Elmhurst, Long Island, Xev York.” 

3. A blue print of the plat of said square, marked as 
an exhibit was annexed to said petition, which plat showed 
that the space here in question was a public alley giving 
access to practically all the lots in said square, designated 
as parcels in said petition. A copy of said plat is hereto 
attached, marked Exhibit “C.” 

4. On January 3, 1928, an appearance was entered and 
on January 26,1928, an ansAver was filed on behalf of Daniel 
C. Fitzhugh, Sally Carroll Hannegan, Effie B. Martin, E. 
Guy Burritt, Eric Boyce Burritt, Anna Nicholson Hurl¬ 
burt, Sarah Daingerfield Carter, Reverdy J. Daingerfield, 
Daingerfield Dillingham, Isabel B. Heldon, Anna C. B. 
Robb, Mary Brent Camino and Sophy C. Brent, herein¬ 
after referred to as the respondents, it being alleged by said 
parties that they are the sole heirs of Daniel Carroll, the 
original proprietor of said Square, and they claimed to own 
the fee simple title to the land involved as such heirs. As 
to said parcel it was stated in the answer that: 

“As a result of negotiations between President Wash¬ 
ington and the different proprietors of the land embraced 
within the original limits of the City of Washington, Daniel 
Carroll, among other proprietors, in June 1791, exe- 

6 cuted deeds to Thomas Beall and John M. Gantt by 
which their lands were conveyed to said grantees and 

trustees upon certain trusts. It was therein provided that 
a Federal City should be laid out upon such streets, squares, 
parcels and lots as the President should approve; that the 
trustees should convey to the Commissioners for the use of 
the United States forever said streets and such of said 
squares, parcels and lots as the President should deem 
proper for the use of the United States, it being stipulated 


o 


D. C. FITZHTJGH ET AL. VS. U. S. OF A. 

* * r - 

that for the streets the proprietors should receive no com¬ 
pensation but for the land taken for public! buildings and 
public improvements, the proprietors should receive at the 
rate of twenty-five pounds per acre and that a fair and 
equal division between the grantors and the (Commissioners 
should be made of the residue of said lots into which the 
lands of the respective proprietors should be laid off and 
divided. Pursuant to such agreement on October 10,1792, 
the Commissioners laid off and platted Square 728 and with 
the consent of Daniel Carroll, they made a division of the 
land embraced in said square, whereby lots,! 1, 3, 4, 7, 8, 11, 
12, 13, 19, 20, 21, 24, 25, 29 and 30 were retained by Daniel 
Carroll and lots 2, 5, 6, 9, 10,14,15,16,17, ]|8, 22, 23, 26, 27 
and 28 were conveyed to the United Stated, subject to be 
sold agreeable to the deeds of trust concerning the lands in 
said City; Daniel Carroll retaining 15 of the 30 lots into 
which said square was divided and conveying 15 thereof to 
the public; it being the purpose and intention of the said 
Carroll and the said Commissioners to divide said lots 
equally between Carroll and the United States.” 


7 A copy of the deed from Carroll to Beall and 

Gantt, marked Exhibit “A,” is hereto attached and 
made a part hereof. 

8. The plat referred to in the petition herein containing 
as a part thereof a copy of the agreement as to the divi¬ 
sion of the lots in said square between the Commissioners 
and Carroll entered into on October 10, 1792, and delineat¬ 
ing the different lots and said public alley by metes and 
bounds appears in the Records of Squares now in the office 
of the Surveyor of the District of Columbia, and a copy 
of said plat was offered in evidence in this cause as an 
exhibit by the Government. A blue print of said plat is 
made part hereof and marked Exhibit B. 

6. In their answer the respondents deniejd the allegations 
contained in the petition filed by the Government that the 
fee of said alley is in the United States,! or if not in the 
United States, in the owners of the lots abutting on said 
alley, subject to a common easement for (public use as an 
allev wav. They alleged that the fee to said allev was 
never conveyed by Daniel Carroll to the trustees Beall and 


2—4933a 



6 


D. C. FITZHUGH EX AL. VS. TJ. S. OF A. 


Gantt, hereinbefore mentioned, nor was it ever intended 
by said trusts to be so conveyed, nor was the fee conveyed 
or intended to be conveyed to the United States by the filing 
of the plat of said square, the legal effect of the filing of the 
plat being to dedicate the land embraced in said alley to 
the use and benefit of the owners of the abutting lots so 
long as said alley was used for alley purposes, such dedica¬ 
tion to be determinable and end whenever such use should 
cease or be prevented by condemnation; that upon 

8 such cessation the title to the land therein would 
revert to the dedicator or his heirs as his interest 

existed at the date of such dedication, which was a fee 
simple interest therein. As to the abutting lot owners, 
respondents denied that they had any interest in the fee 
of said alley. 

7. On February 21, 1928 Commissioners were duly ap¬ 
pointed by the Court and sworn to determine the value of 
the respective interests of all persons concerned in the lands 
sought to be condemned and they were given fair, explicit 
and comprehensive instructions to guide them in their de¬ 
liberations, except that no special instruction was given 
them at that time in regard to the land embraced in said 
alley. All the owners of the lots abutting on said public 
alley, in adducing evidence as to the fair market value of 
their respective parcels, gave evidence with respect to the 
market value of the same as lots having perpetual rights 
in and over the public alley designated in said square, as 
an existing public alley. 

And the Government, in adducing evidence as to the fair 
market value of all parcels in said square abutting said 
public alley, gave evidence as to the market value of said 
parcels as lots having perpetual rights in and over the pub¬ 
lic alley in said square on which the same abutted. Wit¬ 
nesses for the Government testified that the land included 
in said alley had no market value. 

And the Commissioners in appraising the fair market 
value of the respective interests of all persons concerned 
in said lands appraised and valued the several parcels 
abutting on said public alley as lots having perpetual 

9 rights in and over said public alley and included in 
said appraisement the value of the advantages of 

such rights in and over such alley. 
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8. While the Commissioners were still! in session and 
before they had returned their award to the Court, the re¬ 
spondents requested the Court to give thej Commissioners 
the following instruction: 

“The Commissioners shall estimate the land embraced 
in said alley at its full market value and you will be gov¬ 
erned by the instructions heretofore given you as to the 
meaning of the term ‘market value,’ and,you are further 
instructed that the market value of the land included its 
value for any use to which it may be put, I and all the uses 
to which it is adapted, and not merely the condition in 
which it is at present time, and the use td which it is now 
applied by the owner.” 

Counsel for petitioner objected to the granting of said 
instruction and the Court sustained the objection and re¬ 
fused to grant the instruction as prayed^ to which ruling 
of the Court respondents then and there excepted. 

9. Counsel for the Government requested the Court to 
instruct the Commissioners as follows: j 

‘ ‘ The Commissioners are instructed that! the public alleys 
in Square 727 and Square 728 are subject to a perpetual 
easement for alley purposes, and that the fee simple of any 
parcels of land included in any such alley, jwhether the same 
is in the owners of the abutting lots or ijn any other per¬ 
son or persons, has only such value as |it fairly may be 
believed that a purchaser in fair market jconditions would 
pay for the fee simple in such land subject to a perpetual 
easement for alley purposes, and not what such land would 
be worth if not incumbered with such easement. 

“A fee simple subject to a perpetual hlley easement is 
commonly known as a technical fee and in general has only 
a nominal value. In the absence of any evidence to the 
contrary, the Commission should appraise the value of the 
fee simple in the respective alleys on that; basis. 

“W 7 hat the owner is entitled to is the fair market value 
of the property taken at the time it is taken, and if the 
Commissioners find that a purchaser under present 
10 fair market conditions would give nothing for the 
fee simple in any parcel subject to |said easement for 
alley purposes, they should appraise the | fee simple estate 
in said alleys at a purely nominal sum.” 
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Counsel for respondents objected to the granting of said 
instruction, which objection the Court overruled and 
granted the instruction as prayed; to which ruling of the 
Court respondents then and there excepted. 

10. Thereafter while the Commissioners were in session, 
counsel for respondents appeared before them and stated 
in substance that he appeared before the Commissioners as 
counsel and on behalf of respondents; that he desired the 
record to show that the respondents were prepared to offer 
testimony as to the market value of the fee of said alley 
but that they refrained from doing so by reason of the 
instruction given the Commissioners by the Court and for 
the reason that they deemed it would be an impertinence 
to do so, in view of such instruction. 

Thereafter on November 20, 1928, the Commissioners of 
Appraisement rendered their report and return as to parcel 
81 and the other parcels involved, their report and return 
as to parcel 81 being as follows: 


“Parcel LXXXI. 

(Public alley in Sq. 728 designated on the division be¬ 
tween the original proprietor and the public as the same 
appears in the Records of Squares.) 

We find that the land included in said public alley has 
no market value, and we accordingly appraise the value of 
the interest of the owner of the fee simple in Parcel LXXXI 
to be the nominal sum of $1.00.” 

11 In due time thereafter respondents filed their ex¬ 
ceptions and objections to said award which were' 
overruled by the Court and upon motion of petitioner said 
award was confirmed by the Court to which rulings respond¬ 
ents excepted. From which rulings, order and confirma¬ 
tion respondents have duly appealed to the Court of Ap¬ 
peals of the District of Columbia. 

The foregoing contains all the proceedings which in the 
opinion of counsel are necessary to show how the questions 
arose which are complained of in this appeal, and upon 
which the rulings of the Court were made, to which ex¬ 
ceptions were taken as set forth in the bill of exceptions. 
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Exhibit A. 

Liber A-l, Part 1, Folio 19. 


_ I 

Copy of Deed of Trust from Daniel Carroll of Duddington 
to Thomas Beall and John M. Gantt. 

J 

At the request of Thomas Beall of GeoL and John M. 
Gant- the following deed was recorded this 5th of Janu¬ 
ary 1792 Towit: This indenture made this! twenty eighth 
day of June in the year of our Lord seventeen hundred and 
ninety one, between Daniel Carroll of Duddington of the 
State of Maryland of the one part and Thbmas Beall and 
John Mackall Gantt of the State of Maryland of the other 
part. Witnesseth that the said Daniel Carfoll of Dudding¬ 
ton for and in consideration of five shilling^ to him in hand 
paid by the said Thomas Beall and John Mhckall Gantt be¬ 
fore the sealing and delivery of these presents the receipt 
whereof he doth hereby acknowledge and thereof doth ac¬ 
quit the said Thomas Beall and John Mackall Gantt their 
executors and administrators and also for and in considera¬ 
tion of the uses and trusts hereinafter mentioned to be 
performed by the said Thomas Beall and John Mackall 
Gantt and the survivor of them and the heirs of such sur¬ 
vivor according to the true intent and m ean i n g thereof 
hath granted, bargained, sold, aliened, released and con¬ 
firmed and by these presents doth grant, bargain, sell, alien, 
release and confirm unto the said Thomas!Beall and John 
Mackall Gantt the survivor of them and the heirs of such 
survivor all the lands of him the said Dkniel Carroll of 
Duddington lying and being within the following limits, 
boundar?/-s and lines to wit, Beginning on jthe East side of 
Rock Creek at a stone standing in the middle of the 
13 road leading from George Town !to Bladensburg 
thence along the middle of the said road to a stone 
standing on the east side of the Reedy Branch of Goose 
Creek, thence South easterly making an angle of sixty one 
degrees and twenty minutes with the merlidian to a stone 
standing in the road leading from Bladensburg to the east¬ 
ern Branch ferry thence South to a stbne eighty poles 
North of the East and West line already drawn from the 
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mouth of Goose Creek to the Eastern Branch then east 
parallel to the said East and West line to the Eastern 
Branch then with the waters of the Eastern Branch Poto- 
mack River and Rock Creek to the Beginning with their 
appurtenances, except all and every lot and lots of which 
the said Daniel Carroll of Duddington is seized or which 
he is intitled lying in Carrollsburgh or Hamburgh. 

To have and to hold the hereby bargained and sold lands 
with their appurtenances to the said Thomas Beall and John 
Maekall Gantt and the survivor of them and the heirs of 
such survivor forever, to and for the special trusts follow¬ 
ing and no other that is to say that all the said lands hereby 
bargained and sold, or such part thereof as may be thought 
necessary or proper be laid out together with other lands 
within the said limits for a federal Citv with such streets, 
squares, parcels and lots as the President of the United 
States for the time being shall approve and the said Thomas 
Beall and John Maekall Gaimtt or the survivor of them 
or the heirs of such survivor shall convex to the Commis- 
sioners for the time being appointed by virtue of the act 
of Congress entitled “an act for establishing of temporary 
and permanent seat of the Government of the United 
14 States and their successors for the use of the United 
States forever all the said streets and such of the 
said squares parcels and lots as the President shall deem 
proper for the Use of the United States and that as to the 
residue of the lots into which the said lands hereby bar¬ 
gained and sold shall have been laid off and divided that a 
fair and equal division shall be made of them and if no 
other of division shall be agreed on by consent of the said 
Daniel Carroll of Duddington and the Commissioners for 
the time being then such residue of the said loffs shall be 
divided every other lot alternate to the said Danial Carroll 
of Duddington ahd it shall in that event be determined by 
lot whether the said Daniel Carroll of Duddington shall be¬ 
gin with the lot of the lowest number laid out on the said 
lands or the following number, and all the lots which may 
in any manner be divided or assigned to the said Daniel 
Carroll of Duddington shall thereupon together with any 
part of the said bargained and sold land, if any which shall 
not have been laid out in the said City be conveyed by the 
said Thomas Beall and John Maekall Gantt or the survivor 
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of them or the heirs of such survivor to him the said Daniel 
Carroll of Duddington his heirs and assigns^ and that the 
said other lots shall and may be sold at such!time or times 
in such manner and on such terms and conditions as the 
President of the United States for the time being shall 
direct and that the said Thomas Beall and IJohn Mackall 
Gantt or the survivor of them or the heirs of such survivor 


will on the order or direction of the President convey all 
the said lots so sold and ordered to be conveyed to the re¬ 
spective purchasers in fee simple according to the 
15 Terms and conditions of such purchasers and the 
produce of the sales of the said lots! when sold as 
aforesaid shall in the first place be applied tjo the payment 
in money to the said Daniel Carroll of Djuddington his 
executors, administrators or assigns for all that part of 
the land hereby bargained and sold, which shall have been 
laid off in lots, squares, or parcels and appropriated as 
aforesaid to the use of the United States at the rate of 
twenty five pounds per acre being so paid or in any other 
manner satisfied that then the produce of the same sales 
or what thereof may remain as aforesaid in money or se¬ 
curities of any kind shall be paid, assigned, transferred, 


and delivered over to the president for the!time being, as 


a grant of money and to be applied for the purposes and 
according to the act of Congress aforesaid but the same 
conveyance to the said Daniel Carroll of Buddington his 
heirs and assigns as well the conveyances to:the purchasers 


shall be on and subject to such terms and conditions as shall 
be thought reasonable by the President for! the time being 
for regulating the materials and manner ojf the buildings 


and improvements on the lots Generally ini the City or in 
particular streets or parts thereof for common convenience, 
safety and order provided such terms and conditions be 
declared before the sales of any of the said lots under the 
direction of the President, and in trust further and on the 
agreement that he the said Daniel Carroll! of Duddington 
his heirs and assigns shall and may continue his possession 
and occupation of the said land hereby bargained and sold 
at his and their will and pleasure until/ the same shall 
be occupied under the said appropriations for the 
16 use of the United States as aforesaid or by pur¬ 
chasers and when any lots or parcels shall be oc- 
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cupied under purchase or appropriation as aforesaid then 
and not till then shall the said Daniel Carroll of Dudding- 
ton relinquish his occupation thereof and in trust also as 
to the trees, timber and wood on the premises that he the 
said Daniel Carroll of Duddington his heirs or assigns may 
freely cut down take and use the same as his and their 
property except such of the trees and wood growing as 
the President or Commissioners aforesaid may judge 
proper and give notice shall be left for ornaments for which 
the just and reasonable value shall be paid to the said 
Daniel Carroll of Duddington his executors, administrators 
or assigns exclusive of the twenty five pounds per acre for 
the land and in case the arrangements of the streets, lots 
and the like will conveniently admit of it he the said Daniel 
Carroll of Duddington his heirs and assigns shall if he so 
desires it possess and retain his buildings and graveyard- 
if any on the hereby bargained and sold lands paying to 
the President at the rate of twelve pounds ten shillings 
per acre for the land so retained because of such buildings 
and graveyards to be applied as aforesaid and the same 
shall be thereupon conveyed to the said Daniel Carroll of 
Duddington his heirs and assigns with his lots but if the 
arrangements of the streets, lots and the like will not con- 
venientlv admit of such retention and it shall become neces- 

V 

sary to remove such buildings then the said Daniel Carroll 
of Duddington his executors administrators or assigns 
shall be paid the reasonable value thereof in the same 
17 manner as squares or other ground appropriated for 
the use of the United States are to be paid for and be¬ 
cause it may so happen that by the deaths or removals of 
the said Thomas Beall and John Mackall Gantt or from 
other causes difficulties may occur in fully perfecting the 
said trust by executing all the said conveyances if no 
eventual provision is made it is therefore agreed and 
covenanted between all the said parties that the said Thomas 
Beall and John Mackall Gantt or either of them or the 
heirs of either of them lawfullv mav and that thev at anv 

V •/ V V 

time at request of the President of the United States for 
the time being will convey all or any of the said lands 
hereby bargained and sold which shall not then have been 
conveyed in execution of the trusts aforesaid to such per¬ 
son or persons as he shall appoint in fee simple subject 
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to the trusts then remaining to be executed and to the end 
that the same may be perfected and it is farther granted 
and agreed between all Ihe said parties and each of the 
said parties doth for himself respectively j and his heirs 
covenant and grant to and with the others of them that he 
and they shall and will if required by the President of the 
United States for the time being join in afid execute any 
further deed or deeds for carrying into effect the trusts, 
purposes and true intent of this present deed. 

In witness whereof the parties to j these presents 
18 have hereunto interchangeably set their hands and 
affixed their seals the day and year first above writ¬ 
ten. | 

DANL. CARROLL OF DUDDINGTON. [seal.] 

Signed and sealed and delivered in the presence of 
" R. T. HOOE. i 

DAN JENIFER, Junk. j 

| 
i 

Order and Decree of Confirmation. 

i 

i 

Filed Dec. 5, 1928. j 

# * * * 4 * 

This cause coming on to be heard pursuant to the Order 
passed herein on the 20th day of November,! 1928, requiring 
all exceptions, objections or expressions of dissatisfaction, 
if any there be, to the Commissioners’ Report of Appraise¬ 
ment filed on said 20th day of November tjo be filed on or 
before the 5th day of December, 1928, at 10 o’clock a. m., 
otherwise said report to be subject to confirmation on ap¬ 
plication therefor being made; and, it appearing to the 
Court that no exceptions, objections or expressions of dis¬ 
satisfaction as to the said Report have beep filed, save and 
except only as to the award for Parcel iXVIII (lot 43, 
Square 727) XXX, XXXIII, LXXV, LXXVI, LXXVII, 
LXXIV, IX and LXXXI. 

Whereupon, and upon consideration of tbe aforesaid Re¬ 
port and Return of Appraisement and Awjard filed herein 
on the said 20th day of November, 1928, by the Commis¬ 
sioners appointed to appraise the value o£ the respective 
interests of all persons concerned in the lands described in 
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the petition and prayed to be condemned, and upon con¬ 
sideration of the pleadings, papers and proceedings in this 
cause: 

It is by the Court this 5th day of December, A. D. 1928, 
upon the respective motions of the property owners to 
ratify and confirm the awards in said Report for Parcels 
XVI, XVII, LXV, XXII, XLII, LXVIII, XLIX, II, III, 
LI, LII, XLVIII, XXI, XXVIII, LXVII, LXVI, L, XXIII, 
XXIV, V, VI, X, XI, XXVI, LIX, LIII, LV, LXXII, and 
XIV, and upon the motion of petitioner to ratify and con¬ 
firm all and singular the awards in said Report, 

20 Considered, adjudged, ordered and decreed that 
the exception filed to the award for Parcel LXXXI, 

the public alley in Square 728, be, and the same is hereby, 
overruled; and it is further 

Considered, adjudged, ordered and decreed that the afore¬ 
said Report and Return of Appraisement, and the several 
awards therein contained be and the same are hereby finally 
approved, ratified and in all things confirmed by this Court, 
save and except bnlv the awards for said Parcels XVIII, 
XXX, XXXIII, LXXV, LXXVI, LXXVII, LXXIV, IX, 
LIV, LVII, XXXII and LVIII; and it is further 

Considered and ordered that the question of the appor¬ 
tionment of the award for Parcel LVII (the Congressional 
Apartment and Annex) be reserved, and that the Report of 
the Commissioners in that regard be, and the same is hereby, 
referred to the Auditor to examine and report whether 
the whole of said award shall be paid in accordance with 
alternative A or shall be apportioned according to alter¬ 
native B, as therein respectively stated subject to the opin¬ 
ion of the Court; and it is further 

Considered, adjudged, ordered and decreed that the whole 
of the award for Parcel LXXX (Assessment Lots 834 and 
835, Premises Nos. 12 and 14 Second Street N. E.) shall be 
paid in accordance 'with alternative A, as therein respec¬ 
tively stated and returned in the Report and Return of As¬ 
sessment and Award; and it is further 
Considered, adjudged, ordered and decreed that, upon 
payment by the petitioner, the United States, of the 

21 several sums appraised and awarded as compensa¬ 
tion for the parcels in respect of which the awards in 

said Report are hereby finally approved, ratified and con- 
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firmed, to the parties or other persons entitled to receive 
the same; or upon the deposit of the same to the credit of 
such persons as arc under disability or cannot be found 
or neglect, to receive the same according to the provisions 
of Section 486 of the Code of Law for the district of Co¬ 
lumbia; the lands constituting said parcels respectively as 
described in the petition and proceedings in this cause to¬ 
gether with the improvements thereon and all right, title, 
interest and estate of whatsoever kind it is in the same, or 
pertaining to the same, be, and the same hereby are, con¬ 
demned for and to the United States of Am|erica in abso¬ 
lute fee simple forever; and it is further 
Ordered, upon the application of the respondent, Alva 
E. Belmont, that the time within which exceptions, objec¬ 
tions or expressions of dissatisfaction, if any! there be, may 
be filed with respect to Parcels LIV, LVII, XXII, and 
LVIII, be, and the same is, hereby extended Until 10 o ’clock 
a. m., December 21, 1928; and it is further 
Considered and ordered that a jury of seven be appointed 
to decide what damage the owners of Parcels; XVIII, XXX, 
XXXIII, LXXV, LXXVI, LXXVII, LXIV^ IX, will, re¬ 
spectively, sustain by reason of the taking jof their lands 
for the object stated in the petition filed herein, and that, 
to that end, the Jury Commission draw from the special 
box provided for by law the names of fifty persons, all being 
freeholders of the District of Columbia, and certify the 
same to the Clerk of this Court for derviee as such 
22 jurors, and that the persons so drawn shall be sum¬ 
moned by the United States Marshal to appear in 
this Court on the 21st day of December, 192^, at 10 o’clock 
a. m. 

JENNINGS BAILEY, 

Justice. 

Bill of Exceptions. 

Filed Dec. 19,1928. 

******!* 

Come now Daniel C. Fitzhugh, et al., respondents herein, 
claimants to the fee simple title to the original alley in 
Square 728 designated as Parcel 81 in the petition filed 
herein, and file the following bill of exceptions: 
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1. After the filing of the petition in the above entitled 
cause Commissioners were duly appointed by the Court and 
sworn to determine the value of the respective interest 
of all persons concerned in the land sought to be condemned 
and they were given, fair, explicit and comprehensive in¬ 
structions to guide them in their deliberations with the ex¬ 
ception that no specific instructions were given them in re¬ 
gard to the land embraced in Parcel 81 aforesaid. 

While the Commissioners were still in session and before 
they had rendered their award to the Court respondents 
requested the Court to give the Commissioners the follow¬ 
ing instruction: 

“The Commissioners shall estimate the land embraced in 
said alley at its full market value and you will be governed 
by the instructions heretofore given you as to the meaning 
of the term “market value,” and you are further instructed 
that the market value of the land includes its value for 
any use to which it may be put, and all the uses to which it 
is adapted, and not merely the condition in which it is at 
the present time, and the use to which it is now applied by 
the owner.” 

23 Counsel for petitioner objected to the granting 
of said instruction and the Court sustained the ob¬ 
jection and refused to grant the instruction prayed; to 
which ruling of the Court respondents then and there ex¬ 
cepted. 

2. Counsel for the petitioner requested the Court to in¬ 
struct the Commissioners as follows: 

“The Commissioners are instructed that the public alleys 
in Square 727 and Square 728 are subject to a perpetual 
easement for alley purposes, and that the fee simple of any 
parcels of land included in any such alley, whether the same 
is in the owners of the abutting lots or in any other person 
or persons, has only such value as it fairly may be believed 
that a purchaser in fair market conditions would pay for 
the fee simple in such land subject to a perpetual easement 
for alley purposes, and not what such land would be worth 
if not incumbered with such easement. 

“A fee simple subject to a perpetual alley easement is 
commonly known as a technical fee and in general has only 
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i 

a nominal value. In the absence of any Evidence to the 
contrary, the Commission should appraise the value of the 
fee simple in the respective alleys on that basis. 

“What the owner is entitled to is the fair market value 
of the property taken at the time it is taken, and if the 
Commissioners find that a purchaser und^r present fair 
market conditions would give nothing for tlie fee simple in 
any parcel subject to said easement for alley purposes, they 
should appraise the fee simple estate in daid alleys at a 
purely nominal sum.” 


I 

Counsel for respondents objected to the granting of said 
instruction which objection the Court overruled and 
granted the instruction as prayed; to which ruling of the 
Court respondents then and there exceptedi 

3. Thereafter the Commissioners rendered an award of 
One Dollar ($1.00) for the value of the lapd embraced in 
said alley, and in due time respondents filed their excep¬ 
tions and objections to said award, incorporating therein 
the two exceptions hereinbefore mentioned and a third ex¬ 
ception and objection, which is incorporated herein 
24 and hereby made a third exception to the bill which 
exception is as follows: 

The Commissioners erred in awarding the nominal sum 
of One Dollar ($1.00) as the value of the land embraced 
in said alley for the reason that they, priina facie, failed 
to consider any substantial value that samfe might have. 

Said exceptions and objections to the rulings of the 
Court and to the award of the Commissicjners were duly 
overruled by the Court and the award of the Commission¬ 
ers was confirmed by the Court upon motion of petitioners 
to which rulings the respondents then and; there excepted, 
and have duly appealed to the Court of Appeals of the Dis¬ 
trict of Columbia. 

Be it remembered, that each of the separate and several 
exceptions taken by counsel for respondents] as hereinbefore 
set forth was so taken by counsel then and there and each 
of said exceptions was then and there separately and sev¬ 


erally entered upon the minutes of the Justice presiding at 
the trial and counsel for respondents then ajnd there prayed 
the Court and now prays the Court to sign and seal this 


Bill of Exceptions and at the request of 


Counsel for re- 


I 
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spondents the same is accordingly signed and sealed and 
made a part of the record in this cause this 14th day of 
December A. D. 1928. 

JENNINGS BAILEY, 

Justice of the Supreme Court of 

the District of Columbia. 

Form of Bill of Exception satisfactory. 

MANTON M. WYVELL, 

T. S. PLOWMAN, 

CLARENCE M. ROBERTS, 

Attorneys for Respondents. 


Service of copy of the foregoing bill acknowledged this 
Dec. 18, 1928. 


HENRY H. GLASSIE, 

Attorney for Petitioner. 


25 


Assignments of Error. 


Filed Dec. 19,1928. 


# # * * # # # 


Come now Daniel C. Fitzhugh, et ah, respondents in the 
above cause and file the following Assignments of Error: 

First Assignment of Error. 

The Court erred in sustaining the objection of petitioner 
to the granting of the instruction requested by respondents 
to be given the Commissioners and erred in refusing to 
grant said instruction. 

Second Assignment of Error. 

The Court erred in overruling the objection of respond¬ 
ents to the granting of the instruction requested by peti¬ 
tioner to be given the Commissioners and erred in granting 
said instruction. 

Third Assignment of Error. 

The Commissioners erred in awarding the nominal sum 
of One Dollar ($1.00) as the value of the land embraced 
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in said alley for the reason that they, priijna facie, failed 
to consider anv substantial value that same might have. 

MANTON M. WYVELL, 
CLARENCE M ROBERTS, 

T. S. PLOWMAN, 

Attorneys for Respondents. 

Service of a copy of the foregoing assignments of error 
acknowledged this 19th day of December, 1928. 

HENRY H. GtiASSIE, 
Attorney for Petitioner. 

! 

26 Memorandum. 

j 

January 14, 1929.—$50 deposited in lieu!of bond on ap¬ 
peal. 

i 

Designation of Record. 

Filed Jan. 17, 1929. 

* * * # * | • * 

Come now Daniel C. Fitzhugh, et al., respondents in the 
above entitled cause by their attorneys anft designate the 
parts of the record which they desire to have included in 
the transcript, said parts being considered Sufficient for the 
determination of the questions raised on apipeal, namely: 

1. Agreed statement of the case. 

2. Bill of Exceptions. 

3. Assignments of Error. 

4. Decree of December 5, 1928, confirming award of Com¬ 
missioners. 

5. This Designation. i 

MANTON M. WYVELL, 
CLARENCE ]\j[. ROBERTS, 

T. S. PLOWMAN, 

Attorneys for Respondents. 

Service of copy of the foregoing Designation of Record 
acknowledged this 16th day of January A. D. 1929. 

HENRY H. GLASSIE, 

A. LEFTWICH SINCLAIR, 

Attorneys for Petitioner. 



20 


D. C. FITZHUGH ET AL. VS. U. S. OF A. 


27 Order of Approval of the Agreed Statement of the 

Case. 

Filed January 14, 1929. 

******* 


On tins day came before the Court the respective attor¬ 
neys for appellant and appellee in the matter of the appeal 
of Daniel C. Fitzhugli, et al., in case Number 1911, “In 
Re: Condemnation of all of Square 727 and all of Square 
728 in the City of Washington, District of Columbia” and 
presented to the Court for its approval, an agreed state¬ 
ment of the case hereto attached, prepared in accordance 
with the Rules of the Court of Appeals of the District of 
Columbia. 

And it appearing to the Court that the said respective 
attorneys have agreed that the said statement of the case 
fairly presents the matters material to the appeal being 
taken by appellant on the bill of exceptions filed herein and 
have agreed that the questions presented by the appeal 
were fairly presented for decision for the Court below. 

It is accordingly ordered by the Court that said agreed 
statement be and the same is hereby approved by the Court 
and ordered to be filed by the Clerk as a part of the record 
with the bill of exceptions on the appeal here involved. 

This January 14, 1929. 

JENNINGS BAILEY, 

Justice. 

28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 27, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, In Re: Condemnation of all of Square 727 and 
all of Square 728 in the City of Washington, District of 
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Columbia, District Court Docket No. 1911, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of March, 1929. 

[Seal Supreme Court of the District of [Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

\ 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4933. Daniel C. Fitzhugh et al., appellants, vs. United 
States of America. Court of Appeals, District of Colum¬ 
bia. Filed Mar. 11, 1929. Henry W. HodgCs, clerk. 

29 In the Court of Appeals of the District of Columbia. 

No. 4933. | 

j 

Daniel C. Fitzhugh et al., Appellants, 

vs. 

i 

The United States of America, Appellee. 

Stipulation. 

It is hereby stipulated in the above cause bv Counsel for 
Appellants, Daniel C. Fitzhugh, et al., and Counsel for Ap¬ 
pellee, the United States of America, that the attached blue 
prints marked Respondents’ Exhibit B and Respondents’ 
Exhibit C be and the same are hereby made a part of the 
record on appeal in this case, and that the same be printed 
by the Clerk of this Court as a part thereof, j 
Witness our hands this April 25, 1929. 

MANTON M. WYVELL, 
CLARENCE M. ROBERTS, 

T. S. PLOWMAN, 

Attorney- jot Appellants. 

HENRY H. GLASSIE, I 

A. LEFTWICH SINCLAIR, 

Attorney- for Appellee. 

30 [Endorsed:] 4933. In the Court of Appeals of the 
District of Columbia. No. 4933. Daniel C. Fitzhugh 

et al., Appellants, vs. United States of Ameirica, Appellee. 
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Addition to record per stipulation of counsel. Court of 
Appeals, District of Columbia. Filed Apr. 25, 1929. Henry 
W. Hodges, clerk. 

31 District Court Docket #1911. 

Re Condemnation Squares 727 and 728. 

Appeal of Daniel C. Fitzhugh et al. 
Respondent’s Exhibit “B.” 

(Here follows exhibit.) 

32 District Court Docket #1911. 

Re Condemnation Squares 727 and 728. 

Appeal of Daniel C. Fitzhugh et al. 
Respondent’s Exhibit “C.” 

(Here follows exhibit.) 
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POINT ONE. In eminent domain, land can not be valued in 
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is a public alley subject to a perpetual easement for alley 
purposes and must be valued as it stands at the time of! the 
condemnation. In the absence of special circumstances, such 
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In the Court of Appeals of the District 

of Columbia 


No. 4933 

Daniel C. Fitzhttgh et al v appellants 

v. ; 

I 

United States of America 


BR IEF FOR APPELLEE 


THE QUESTION 

This is a -condemnation proceeding. The question 
is whether the soil of a public alley of the City of 
Washington shall be appraised at full market value 
as in the case of ordinary land, regardless of its 
present condition and just as if the alley did not 
exist. 

| 

The court instructed the Commissioners that land 
in such a public alley has only such value as a pur¬ 
chaser would pay for the fee simple subject to the 
perpetual easement for alley purposes, and that if 
a purchaser under fair market conditions would 
give nothing for the fee simple in a parcel subject 
to such alley easement, the Commissioners should 
appraise the fee simple at a purely nominal sum. 
(E. p. 17.) 


(i) 
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The Commissioners valued the parcels abutting 
on the alley as lots having perpetual rights in and 
over the alley, including in their appraisements the 
value of the advantages of such alley rights. (R. 

p. 6.) 

As to the alley they reported as follows: 

We find that the land included in said pub¬ 
lic alley has no market value, and we accord¬ 
ingly appraise the value of the interest of the 
owner of the fee simple in Parcel LXXXI at 
the nominal sum of $1. (R. p. 8.) 

STATEMENT OF THE CASE 

On November 14, 1927, the United States filed a 
petition for the condemnation of Squares 727 and 
728 as a site for the new building of the Supreme 
Court of the United States. Running through 
Square 728 is an original public alley laid out at the 
foundation of the City. Of the forty-one parcels 
now constituting the Square, all but eight abut on 
this public alley. 

In its petition the Government, out of abundant 
caution, designated the land in the alley as a sepa¬ 
rate parcel. It averred that this space was a public 
alley established in the original division of the 
square; that the fee of the same was in the United 
States, or if not in the United States, in the owners 
of the lots abutting thereon, subject to the common 
easement for public use as an alleyway, and that the 
title would pass with the abutting lots. 

In order, however, that all persons claiming any 
right, title, or interest in the alley “might have full 
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opportunity to present the same and claim compen¬ 
sation therefor,” such public alley space was desig¬ 
nated for convenience as Parcel LX XX I, and the 
owners and other persons interested in the lots abut¬ 
ting thereon were made parties as to said parcel. 
The petition further averred that* so far as the Gov¬ 
ernment had been able to ascertain, the only other 
persons claiming any interest in the land in the alley 
were certain persons claiming the fee therein, sub¬ 
ject to the perpetual alley easement, by devise or de¬ 
scent from Daniel Carroll, of Duddington, the origi¬ 
nal proprietor of the land going to form Square 728. 
Said persons were accordingly named as parties and 
served personally or by publication. 

On January 26, 1928, an answer was filed on be¬ 
half of Daniel C. Fitzhugh and the other appellants 
here, alleging that they were the sole heirs bf Daniel 
Carroll, and as such claimed to own the fee simple 
title of the land in the alley. 

The answer stated that, as a result of negotiations 
between President Washington and the proprietors 
of the land within the limits of the City, Daniel 
Carroll, among other proprietors, conveyed his 
lands to Thomas Beall and John M. Gantt upon cer¬ 
tain trusts. The appellants’ views as to the legal 
effect and meaning of the deed in trust were then 
set forth and the answer proceeded to aver that, 
pursuant to the conveyance, the Commissioners of 
the Federal City had laid off and platted Square 
728, and made a division of the land embraced 
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therein, whereby of the thirty lots into which the 
square was divided, fifteen were assigned to Daniel 
Carroll and fifteen to the United States, it being 
the purpose and intention of the Commissioners to 
divide said lots equally between Carroll and the 
United States. (R., p. 5.) 

Both the deed of trust and the Act of Division 
are set out at large in the record. 

Exhibit A: Copy of Deed from Dan’l Carroll 
of Duddington to Thomas Beall of Geo. and John 
M. Gantt. (R., pp 9-13.) 

Exhibit U. S. 137: Certified copy of the original 
Certificate of Division, recorded the 10th day of Oc¬ 
tober, 1792, under the Act of Congress entitled an 
Act for establishing a temporary and permanent 
Seat of the Government of the United States. 
(Facsimile opposite R. p. 22.) This Act of Divi¬ 
sion shows that the Commissioners and the original 
proprietor of this square bounded on the East by 
East 2d Street and on the South by East Capitol 
Street have agreed in the division thereof that lots 
1, 3, 4, 7, 8, 11,12,13, 19, 20, 21, 24, 25, 29, and 30 
are to remain in Daniel Carroll, and the lots num¬ 
bered 2, 5, 6, 9, 10,14, 15,16, 17, 18, 22, 23, 26, 27, 
and 28 are to be subject to be sold agreeable to the 
Deeds in Trust concerning the lands in said City. 
(U. S. Ex. 137, opposite R. p. 22.) The Court will 
of course place its own interpretation on the in¬ 
struments. 
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In the condemnation proceedings Commissioners 
were duly appointed to appraise the value of the 

I 

interests of all persons concerned in the lands. 
They were fully instructed in the usual manner as 
to their duties. They were told, among other things, 
to appraise the parcels at their present fair market 
value, which was defined as the price of h sale be¬ 
tween a seller willing but not compelled t<j> sell and 

a buyer willing but not compelled to buy. tVIdle the 

| 

Commissioners were still in session and before they 
had returned their award, Fitzhugh and the other 
appellants here requested the Court to grant the 
following special instruction: 

The Commissioners shall estimate the land 
embraced in said alley at its full market 
value and you will be governed by the in¬ 
structions heretofore given you gs to the 
meaning of the term “market value,” and 
you are further instructed that the market 
value of the land includes its value for any 
use to which it may be put, and all the uses 
to which it is adapted, and not nierely the 
condition in which it is at the present time, 
and the use to which it is now applied by the 
owner. (R. pp. 7,16.) 

This instruction was refused. (R. p. 16.) 

The import of this prayer is not difficult to grasp. 
Having in mind that the Commissioners had al¬ 
ready been fully and fairly instructed as ito market 

| 

value (R. p. 6), this special instruction could only 
be taken as a direction to appraise the land in this 
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public alley, not at its present value and in its pres¬ 
ent condition as land subject to a perpetual alley 
easement, but to treat it as unencumbered land and 
to value it “for any use to which it may be put.” 
As the Government was known to be acquiring these 
properties as a site for the new Supreme Court 
building, this was an invitation to value the alley 
land as it might be used in the future after all the 
abutting lots entitled to the easement over it had 
been acquired, as they must, and paid for on the 
basis of the existing situation. In a word, while 
paying for the abutting lots as enhanced by the 
alley easement, the appellants would have the Gov¬ 
ernment pay for the alley as if it were not subject 
to the easement. 

The Court accordingly granted the following in¬ 
struction at the instance of the Government: 

The Commissioners are instructed that the 
public alleys in Square 727 and Square 728 
are subject to a perpetual easement for alley 
purposes, and that the fee simple of any par¬ 
cels of land included in any such alley, 
whether the same is in the owners of the 
abutting lots or in any other person or per¬ 
sons, has only such value as it fairly may be 
believed that a purchaser in fair market con¬ 
ditions would pay for the fee simple in such 
land subject to a perpetual easement for 
alley purposes, and not what such land would 
be worth if not incumbered with such ease¬ 
ment. 

A fee simple subject to a perpetual alley 
easement is commonly known as a technical 
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fee and in general has only a nominal value. 
In the absence of any evidence to the con¬ 
trary, the Commission should appraise the 
value of the fee simple in the respective 
alleys on that basis. 

What the owner is entitled to is| the fair 
market value of the property taken at the 
time it is taken, and if the Commissioners 
find that a purchaser under present fair mar¬ 
ket conditions would give nothing for the 
fee simple in any parcel subject to §aid ease¬ 
ment for alley purposes, they should ap¬ 
praise the fee simple estate in said alleys at 
a purely nominal sum. (R. p. 7; R. p. 16.) 

Notwithstanding the opportunity afforded by this 
instruction, appellants offered no evidence of any 
special circumstances tending to give a market 
value to the fee of the alley. Nor did thely adduce 
any testimony that “a purchaser under fair market 
conditions” would give anything for such a fee 
simple subject to an easement for alley purposes. 
Witnesses for the Government, on the contrary, tes¬ 
tified “that the land included in said alley had no 
market value.” (R. p. 6.) 

In their award the Commissioners appraised all 
the parcels abutting on the alley as lots haying per¬ 
petual rights in and over the alley, including in 
their appraisement the value of the advantages of 
such rights. (R. p. 6.) As to the land included in 
the alley, the Commissioners, in their award and re¬ 
turn, expressly found that it had no market value. 
They accordingly appraised the value of the inter- 
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est of the owner of the fee simple at a nominal sum. 

(R. p. 8.) 

An exception filed by appellants to this award 
was overruled by the Court below and the award 
was duly confirmed. (R. p. 14.) 


Point One 

In eminent domain, land can not be valued in disregard 
of the condition in which it stands. The land here is 
a public alley subject to a perpetual easement for all 

J 

alley purposes and must be valued as it stands at the 
time of condemnation. In the absence of special cir¬ 
cumstances, such a technical fee can have only a 
nominal value. 

When property is taken in Eminent Domain it 
must be valued “in its condition and situation at 
the time of its taking.” United States v. Chandler 
Dunbar Co., 229 U. S. 53, 76. The right to just 
compensation does not entitle a man to compen¬ 
sation greater than the value of the property 
as it stands at the time when it is taken from 
him. Boston Chamber of Commerce v. Boston, 217 
TJ. S. 189, 194. To make the Government pay for 
this alley as if the perpetual alley easement did not 
exist is to make it pay for an unreal, not an actual, 
taking. It would, moreover, result in double com¬ 
pensation. All the abutting properties must be 
paid for as lands enhanced by servitudes encum¬ 
bering the alley, while at the same time, the alley 
would be paid for as land not encumbered by any 
servitude. But the owner is entitled to be paid only 
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for what was taken from him as the titles stood. 
McGovern v. New York, 229 TJ. S. 363,372. 

For this fundamental reason, where an entire 
square is taken in Eminent Domain, it is of little 
consequence who happens to own the latent fee in 
the soil in the alley. For the land in every such al¬ 
ley is subject to a perpetual easement of way. The 
property of the soil is, therefore, a technical inter¬ 
est only, and in the absence of evidence to the con¬ 
trary can have no more than a nominal value. 
Whether the technical fee is in the owners of the 
abutting lots or the heirs of the original dedicators 
subject to the easement, or in the public Subject to 
entry for condition broken or a possibility of rever¬ 
ter, the practical situation is the same. In either 
case the fee title, by whomsoever held, is but a tech¬ 
nical title without money value. Lifford v. Laconia , 
75 N. H., 220, 226; 22 L. R A. (N. S.) 1062, 1066. 

* I 

Dedicated to perpetual use as an alleyway, the 

i * 

land can not be put by the fee holder to any practi¬ 
cal use. No purchaser will buy it from him, for he 
could do nothing with it. In truth, if the reversion¬ 
ary interest is a possibility of reverter, the law will 
not permit it to be conveyed or even devised. It 
must descend in perpetuity to the grantbr’s heirs. 

This possibility of reverter is not an estate, 
but is only the possibility to have! an estate 
at a future time. Hart v. Lake, 273 Ill. 60; 
112 N. E. 286. It is inalienable, not assign- 


able, not subject to be sold on execution, and 
not devisable unless made so by statute. 

Prall v. Burckhartt, 299 Ill. 19; 18 A. L. R. 
992,1004. 

Such a possibility has no market value, and is 
not a subject for valuation in condemnation. It is 
not a subsisting interest, but a possibility “too re¬ 
mote and contingent to be made the subject of an 
estimate of damages by a jury.” Chandler v. Ja¬ 
maica P. A. Corp., 125 Mass. 544, 547. 

II 

Nor does it make any difference that it may be 
intended, after all the properties are condemned, to 
vacate the way and use the properties together. 
Each property must be valued as it stands at the 
time of condemnation. The owner is not entitled 
to demand an enhanced value by virtue of the pur¬ 
pose for which it is taken or by reason of any added 
value supposed to result from its future combina¬ 
tion with other property. The Minnesota Bate 
Cases, 230 IT. S. 352, 451; McGovern v. New York, 
229 TJ. S. 363, 372. 

This results from a fundamental principle of the 
law of E min ent Domain. “The question is what 
has the owner lost, not what has the taker gained.” 
Boston Chamber of Commerce v. Boston, 217 U. S., 
189, 195. 

Indeed, that case is controlling here. The fee of 
the land in question was owned by the Chamber of 
Commerce. Another corporation had an easement 
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of way, light, and air over it; and a bank held a 
mortgage subject to the easement. These three 
companies, being the only parties haying any inter¬ 
est in the land, agreed that the damages bright be 
assessed in a lump sum, claiming together the full 
value of an unrestricted fee (p. 193). 

The claim was denied. The question, as tljie Court 
said, was whether, when a man’s land is taken, he is 
entitled to recover more than the value of it as it 
stood at the time. As it stood, the land in question 
was subject to the easement held by the dominant 
owner of the adjoining land, who had not released, 
and obviously would not release short of a purchase 
of his dominant estate. To make the City pay for 
the land, as if the restriction had been removed, 
would be to make it pay for “ a loss of theoretical 
creation, suffered by no one in fact” (p. 194). 

Ill 

The right to just compensation does not entitle a 
man to compensation greater than the value of the 
property as it stands at the time when it |is taken 
from him. What may be afterwards done in com¬ 
bining properties is of no concern to hpn. All 
valuations must be made on the basis of the present, 
not the future, state of the title. 

But the Constitution does not require a 
disregard of the mode of ownership—of the 
state of the title. It does not require a parcel 
of land to be valued as an unencumbered 
whole when it is not held as an unencumbered 
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whole. It merely requires that an owner of 
property taken should be paid for what is 
taken from him. It deals with persons, not 
with tracts of land. And the question is 
what has the owner lost, not what has the 
taker gained. 

Boston Chamber of Commerce v. Boston, 
217 U. S. 189,195. 

McGovern v. New York, 229 U. S. 363, 372. 

The same basic principle was applied—under 
somewhat different circumstances—in New York v. 
Sage, 239 U. S. 57. It was held that compensation 
should not include any part of an increase in value 
resulting from the union of one parcel with other 
parcels, if such union would not have been prac¬ 
ticable or have been attempted except for the inter- 

» » 1 • » > i 

vention of Eminent Domain. 

But what the owner is entitled to is the 
value of the property taken, and that means 
what it fairly may be believed that a pur¬ 
chaser in fair market conditions would have 

- T ----- . v • w \ 

given for it in fact—not what a tribunal at a 
later date may think a purchaser would have 
been wise to give, nor a proportion of the ad¬ 
vance due to its union with other lots. The 
City is not to be made to pay for any part of 
what it has added to the land by thus uniting 
it with other lots, if that union would not 
have been practicable or have been attempted 
except by the intervention of eminent do¬ 
main. New York v. Sage, 239 U. S. 57, 61. 

So here with respect to the public alley in this 
square. The possible extinction of the alley ease- 
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ment by the combination of the alley with the other 
parcels is something that can only come about by 
the intervention of Eminent Domain. Until all the 
properties enjoying the easement shall have been 
paid for, it is but a hypothetical possibility, without 
influence on present market prices. The owner of 
the fee in the alley is entitled to the value of the 
property that is being taken from him, that is, the 
value of that fee which is subject to the perpetual 
alley easement. If such fee is in the owners of the 
abutting lots, it has no value apart from the market 
value of the lots whose value includes the advantage 
resulting from the alleys laid out for the common 
use and benefit. If a technical fee exists in anyone 
other than the owners of abutting lots, such person 
is entitled to the value of that technical interest and 
no more. For that is all he has—the beneficiary 
use of the alleys being in the lots abutting thereon. 

To borrow the language of the Court in the Sage 
case, the value of that interest means “what it 
fairly may be believed a purchaser in fair market 
conditions would have given” for it. And such 
was the instruction of the Court below. (R. p. 7; 
p. 17.) | 

But what would a purchaser in fair market con¬ 
ditions have given for a technical fee of an alley 
subject to a perpetual easement for all alley pur¬ 
poses? Manifestly, he would give nothing at all. 
Such an interest has no market value. 

. ) * * • • v % ‘ 

I 

I 
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Witnesses for the Government testified 
that the land included in said alley had no 
market value. (R. p. 6.) 

No one would buy it, because no one could make 
use of it. In such case the ownership of the soil 
is, in truth, a mere legal abstraction. It has no eco¬ 
nomic value because it has no economic use. 

It seems hardly necessary to point out that ap¬ 
pellants’ whole argument goes on the mistaken no¬ 
tion that this is a ease of the vacation of a way. 
When a way is vacated the value of the abutting lots, 
as well as their situation, is altered. No way has 
been vacated or abandoned. This is simply a case of 
the condemnation of all the existing parcels—dom¬ 
inant and servient—within a given area. All the 
parcels—whether dominant or servient—must be 
valued just as they stand now, not as they might 
conceivably stand hereafter under conditions which 
the future owner may intend to create. 

The land in this public alley stands subject not 
only to the common easement in favor of all the 
abutting lots in the square but subject also to the 
easement of the organized public for all uses, above 
and beneath as well as on the surface, not inconsist¬ 
ent with its dedication for the general purposes of 
a public alley. This includes use of the land for 
overhead or underground wires for telegraph, tele¬ 
phone, and lighting companies, for water pipes, gas 
pipes, sewer, and such similar arrangements for 
communication as further invention may make 
desirable. 
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New England Tel. Co. v. Boston Terminal 
Co., 182 Mass. 397, 399. j 

Yale University v. New Haven, 104 Conn. 
610, 616. 

Burdened with public and private servitudes 
such as these, what beneficial interest has the holder 
of the technical fee? Unless he gives eyidence of 
special circumstances giving substantial value, all 
that can be allowed for any such interest is a nomi¬ 
nal value. If the technical fee is in the owners of 
the abutting lots, such nominal value is necessarily 
included in the value of the abutting lots. If the 
technical fee is in some other person than the own- 

• 

ers of the abutting lots, the most that can be allowed 
is a nominal sum—such as one dollar or ten dol¬ 
lars—sufficient to identify the technical interest 
as something included within the scope of the con¬ 
demnation. 

Had there been a single circumstance which by 
any possibility could give the alley interest substan¬ 
tial market value appellants would have been quick 
to prove it. At any rate, the Court’s instruction gave 
them opportunity and expressly recognized their 
right to any substantial damage they could prove. 
But appellants proved none. Provo Bench Canal 
& I. Co. v. Tanner, 239 U. S. 323, 325. Appellants 
have no warrant for saying that, by the Court’s in¬ 
struction, the Commissioners “are entirely fore¬ 
closed from considering the value.” On the ques¬ 
tion of value the burden of proof is on the party 
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claiming to own the property. Sexton v. North 
Bridgewater , 116 Mass. 200, 207. Appellants of¬ 
fered no evidence of the value of the fee in the alley. 
The reason is not far to seek. Appellants do not 
want the value of the alley fee. What they want is 
the value of the land as if there was no alley. 

This explains their otherwise incomprehensible 
assertion “that the Commissioners had before them 
abundant testimony upon which to base an intelli¬ 
gent estimate as to its value.” Appellants’ Brief, 
p. 24. Abundant testimony, indeed, the Commis¬ 
sioners had as to the market value of building lots 
« enjoying—and not burdened with—the public alley 
easement. Thus appellants return to their primary 
fallacy. Bor them there is no alley. The other 
landowners who have improved their lots with resi¬ 
dences and apartment houses—for all which the 
Government must pay present value—are under the 
delusion that their properties have alley facilities. 

Appellants do not seem to have a very clear no¬ 
tion as to what is their legal interest in the soil of 
the alley. At one moment they say “the dear fee 
title is being condemned.” But a fee title in land 
dedicated in perpetuity to public-alley uses is 
hardly clear. On other pages, appellants speak of 
a double interest, saying the compensation for “the 
bare legal interest charged with the easement” de¬ 
prives them of their “reversionary interest.” But 
the legal title charged with the easement is the re¬ 
versionary interest. Our condemnation law re¬ 
quires “the Co mmi ssioners to appraise the value 
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of the respective interests of all persons concerned 
in such lands.” Code, Sec. 485. Appellants, to 
have their interest valued, must show what that in¬ 
terest is. But they fail to indicate whether the 
supposed Carroll interest was (1) a fee subject to 
the alley easement, (2) a possibility of reverter 
after a qualified fee in the public, or (3) a right of 
entry for condition broken. 

Once they stated their claim—there are but three 
possible alternatives—it would appear that it must 
be a technical interest only, without money value. 

Point Two 

Appellants have no title or estate in the soil in this public 

alley 

The fee in the alley—whoever owns it—having 
been duly valued, it is of little consequence in whom 
the technical estate resides. Plainly, however, ap¬ 
pellants have no locus standi to challenge the valua¬ 
tion. For when we inquire into the ownership of 
the alley fee, it becomes clear that the title is not in 

•_ ’ • , i - . t. *| 

appellants as successors of Daniel Carroll of Dud- 
dington. 

Daniel Carroll of Duddington was not the dedi¬ 
cator of this alley. Nor was he then the owner of 
the land out of which it was made. The transaction 
between Carroll and the public authorities was 
equivalent in its results to a conveyance in fee sim¬ 
ple of all his land in the city, and a conveyance back 
to him of the particular lots bounded and described 
as set forth in the certificate of division. Like all 
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the other Proprietors, Daniel Carroll had title only 
to what came back to him under and according to 
the certificates granted by the Commissioners un¬ 
der the Act of Congress for establishing the Seat of 
government. Potomac Steamboat Co. v. Upper Pot. 
S. Co 109 U. S. 672, 680, 681. 

Thus, this public alley did not come into existence 
by virtue of a common law dedication. It came into 
existence by virtue of the terms of the deeds of trust 
of lands in the Federal City and by force of the for¬ 
mal instrument made in pursuance thereof. 

The terms of the city 

In 1791 all the land in the original City of Wash¬ 
ington was vested in Thomas Beall of Geo. and John 
Maekall Gantt, the trustees named in the deeds of 
conveyance from the original proprietors, one of 
whom was Daniel Carroll of Duddington. (R. pp. 
9-13.) 

Pursuant to the agreement signed by the original 
proprietors, all the land within the city limits was 
conveyed to Beall and Gantt, trustees, for the de¬ 
clared purpose of having said land laid out “for a 
Federal City, with such streets, squares, parcels, 
and lots as the President of the United States for 
the time being shall approve.” (R. p. 10.) 

And. the Maryland Act of December 19,1791, de¬ 
clared that the land of any persons under disability 
was subject to the same trusts as declared in the 
conveyances from the original proprietors, these 
trusts being then commonly known as “The Terms 
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of the City.” 2 Kilty’s Laws of Maryland, < 3 . XLY, 
Sess. Nov., 1791. I 

These trusts were in substance as follows; 

1 . That said trustees should convey to the 
Commissioners appointed for the Seat of 
Government “for the use of the United 
States, forever all the said streets and such 
of the said squares, parcels, and lots as the 
President shall deem proper for the use of 
the United States.” 

2. That, as to the residue of the lots into 
which the said lands shall be divided, “a fair 
and equal division of them shall be made, and 
if no other mode of division shall be agreed 
upon by consent of the said Daniel Carroll 
of Duddington and the Commissioners for 
the time being, then such residue of the said 
lots shall be divided every other lot alternate 
to the said Daniel Carroll of Duddington.” 

3. That the lots assigned on division to the 
Public “shall and may be sold in such man¬ 
ner and on such terms and conditions as the 
President of the United States for the time 
being shall direct,” and the trustees “will on 
the order or direction of the President, con¬ 
vey the said lots so sold and ordered to be 
conveyed to the respective purchasers in fee 
simple.” 

4. That the proceeds of the sales of the lots 
assigned to the Public shall be applied, first, 
to paying the said Daniel Carroll, of Dud¬ 
dington, for all that part of the lands appro¬ 
priated to the use of the United States—the 
Public Appropriations or Reservations—at 
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the rate of £25 an acre, and that the 
balance of the money produced by said sales 
shall be transferred to the President as a 
grant of money to be applied for the pur¬ 
poses and according to the Act of Congress 
for establishing the Seat of Government. 

5. That “the conveyances to the said Dan¬ 
iel Carroll of Duddington, his heirs or as¬ 
signs, as well as the conveyances to the pur¬ 
chasers shall be on and subject to such terms 
and conditions as shall be thought reasonable 
by the President for the time being for reg¬ 
ulating the materials and manner of the 
buildings and improvements on the lots gen¬ 
erally in the said city, or in particular 
streets, or parts thereof, for common con¬ 
venience, safety, and order.” 

6 . That, if the arrangement of the streets, 
etc., will not conveniently admit of the re¬ 
tention of the proprietors’ buildings and 
graveyard and it becomes necessary to re¬ 
move such buildings, the proprietors will be 
paid the reasonable value thereof in the same 
manner as other squares or other grounds 
appropriated for the use of the United 
States are to be paid for. 

Ex. A., R. pp. 10-11. 

See Morris v. United States, 174 U. S., 
196, 202. 

Thus, all the land within the limits of the City of 
Washington was brought into one title and disposed 
of in three categories: 
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Class 1. The streets laid out according to the approved; plan of the 

Federal City. 

The title to the streets vested in the United 
States by operation of the Statute of Uses upon the 
proprietors’ conveyances, the term “to the use of 
the United States forever” being held to be “the 
appropriate term of art” to express an unlimited 
use in the United States. Van Ness vJ City of 
Washington, 4 Pet. 232, 285. j 

j 

i 

Class 2. The squares, parcels, and lots (other than the streets) 
appropriated to the use of the United States 

These areas—then called the Appropriations, now 
generally spoken of as Reservations—were likewise 
vested in the United States upon selection by force 
of the terms of the deeds of trust, but they were 
paid for, at the rate of £25 an acre, out of the pro¬ 
ceeds of the sales of the land assigned to the public 
on the equal division of what remained after de- 

i 

ducting the streets and Appropriations. 

Class 3. The entire residue of all “ the lands hereby bargained and 
sold” the same being laid out in squares, parcels, knd lots, of 
which there was a w fair and equal division 99 between the Proprie¬ 
tors and the Commissioners of the Federal City 

In order to insure this “fair and equal division” 
the squares were carefully measured and con¬ 
veniently divided into lots with convenient alleys, 
all areas being precisely computed. These lots as 
platted were assigned to the Proprietor and to the 
Public, respectively, in such manner as to insure 
for each, at the close of the account, an equal num¬ 
ber of square feet. Occasionally an entire square 
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i 
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was assigned to the Public or to the Proprietor. In 
general, however, the lots in each square were di¬ 
vided alternately, half of the area going to the Pub¬ 
lic and half to the Proprietor. For this purpose a 
strict account was kept of the number of square 
feet, not only in the assigned lots but also in the 
alley space adjacent to, and passing with, the as¬ 
signed lots. In short, an account was kept both of 
lot area and alley area, and the division was so made 
as to give the Public and the Proprietor an equal 
share of both. The instrument by which this divi¬ 
sion was accomplished was the certificate of divi¬ 
sion executed by the original Proprietors and the 
Commissioners and recorded at the request of the 
Commissioners, and pursuant to the Maryland Act 
of 1791, in the Record of Squares kept for this pur¬ 
pose. “It was under and according to these certifi¬ 
cates granted to Notley Young,” or Daniel Carroll, 
as the ease might be, that the former Proprietors 
derived their title. Potomac Steamboat Co. v. 
Upper P. S. Co., 109 U. S. 672, 680, 681. 

Plainly the land in this public alley falls either in 
Class 1 or in Class 3. If it does not form part of the 
streets laid out according to the approved Plan of 
the City, it necessarily falls into the class of land of 
which the deeds of trust required a fair and equal 
division between the Proprietors and the Public. 

Either conclusion is fatal to the claim here made 
by the appellants. 

If the original alleys of the City of Washington 
form part of the street system with which they con- 
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neet, the fee vested at once in the United States. 
Van Ness v. City of Washington, 4 Pet. 232, 285. 

If, on the other hand, the original alleys were 
part of the lands of which “a fair and equal divi¬ 
sion” should be made, then on partition they passed 
in equal shares to the United States and the Pro¬ 
prietors with the adjacent lots respectively assigned 
to each. Pratt v. Law, 9 Cr. 456, 490. 

And upon sale and conveyance by the United 
States and the Proprietors of the lots Assigned to 
them, respectively, the title to the soil of the alleys 
passed to the purchasers and grantees of the lots 
abutting thereon. 

3 Kent Com. (14th Ed.) 433. j 
Buck v. Squires, 22 Vt. 484, 489. 

Henry v. Kentucky, 207 Ky. 846, 847. 
Scudder v. Detroit, 117 Mich. 77,79. 

Prall v. Burckhartt, 299 Ill. 19. 

Waterloo Cond. Milk Co. v. Voges, 316 Ill. 
477. | 

Dobson v. Hohenadel, 148 Pa. 367, 370. 
Van Winkle v. Van Winkle, 184 N. Y. 193, 
204. ! 

Simpson v. Dendy, 8 C. B. (ljT. S.) 433, 
472. i 

Berridge v. Ward, 10 C. B. (N. S.) 400, 
415. 

These considerations, we submit, are decisive of 
this case. The heirs of Daniel Carroll, of Dud- 
dington, have no estate in this alley, j The argu¬ 
ment might well stop here. As the Court may pre¬ 
fer, however, by an authoritative decision to put at 
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rest the recurring question as to where the title to 
the soil in the public alleys really resides, we pro¬ 
ceed to discuss in some detail considerations which, 
we believe, will permit that question to be conclu¬ 
sively answered. 

Point Three 

The title to the soil in the original public alleys in the 
original squares of the city of Washington is in the 
owners of the lots respectively abutting thereon, sub¬ 
ject in all cases, of course, to the common easement 
for alley purposes 

I. Possible theories as to the soil of the alleys 

The spaces laid out as public alleys in the origi¬ 
nal squares are of necessity subject to a common 
and perpetual easement for all alley purposes. As 
to the technical fee in the soil, the history of the 
transaction shows, as we have seen, that there are 
but two possible theories: 

1. That the title to the soil of the alleys, like that 
of the streets, vested in the United States. 

2. That, upon the equal division under the deeds 
of trust, the title to the soil of the alleys passed with 
the abutting lots, assigned, respectively, to the 
United States and to the former proprietor. 

This second alternative does not mean that the 
title has remained ever since in the United States 
and the Proprietors or their heirs, notwithstanding 
their subsequent sale and conveyance of such abut¬ 
ting lots. Such an inference, as we have seen, con¬ 
flicts with the established law on the subject. The 
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whole of this property was laid out for sale! and use 
as city lots. As the United States or the Proprie¬ 
tor, each owning one-half of the platted lots, sold 
and conveyed the lots abutting on the alleys, the 
title to the soil in the adjacent alleys passed to their 
respective purchasers and grantees. 

Let us now examine the possible alternatives. 

II. The view that the alleys vested in the United! States 

Congress has frequently legislated on the theory 
that the title to the soil in the alleys is in the United 
States. By the Act of February 23, 1905, 33 Stat. 
733 (now incorporated in the District Code as Sec¬ 
tion 1608 et seq.), the District Commissioners are 
given certain powers in the opening, extension, wid- 
ening, or straightening of alleys, or minor streets 
to close existing alleys, when the alley is closed as 
one rendered useless or unnecessary by the opening 
of a new alley in the public interest. Sec. 1608a 
provides: I 

That if the alley to be closed is ah original 
alley, they may sell the land contained there¬ 
in for cash at a price not less than the as¬ 
sessed value of contiguous lots. That if the 
alley is not an original alley, the title thereto 
shall revert to the owners of the land abut¬ 
ting thereon, but all such land shall be sub¬ 
ject to the assessment for benefits hereinafter 
referred to. Act of February 23, 1905, Dis¬ 
trict Code, Sec. 1608a. 

Section 1608c provides for the closing of an 
existing alley in connection with the dedication of 
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a new alley by way of substitution “upon the ap¬ 
plication in writing of the owners” of all the prop¬ 
erty abutting on such existing alley. 

In such case, “if the alley proposed to be closed 
is an original alley” the parties making the dedica¬ 
tion and the parties applying for the closing must 
file an agreement as to the future ownership of the 
land in the closed alley together with a plat showing 
the closed alley divided into parcels and the owner 
of each. Upon acceptance by the Commissioners of 
the dedication of the new alley, title to the land in 
the original alley shall vest in the parties whose 
names so appear on the plat. 

Under this section it is manifest “that, as a con¬ 
dition precedent to the closing of an existing alley, 
the application must be concurred in by all the 
owners of property abutting thereon.” Compton 
v. Rudolph, 56 App. D. C. 211, 212. 

None of this legislation is consistent with the 
claim advanced by appellants. Where the present 
owners dedicate a new alley in the square, the land 
in the original alley to be closed is divided between 
the owners of the abutting lots. But when an orig¬ 
inal alley is closed as “rendered useless or unneces¬ 
sary” in the opening, extension, etc., of an alley 
or minor street, provision is made for the sale 
of the land contained therein. 

This would seem to indicate an understanding on 
the part of Congress that the title to the soil of the 
original alleys, like that of the original streets, was 
vested in the United States. 
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The understanding, however, can not conclude us 
unless it finds support in the deeds of trust and the 
acts done in the founding of the Federal;City. 

Nothing was said in the deeds of trust! with re¬ 
spect to the title to any alleys that might be opened 
in the city squares. None of the maps which, taken 
together, constitute the Plan of the City, Shows any 
such alleys. Neither the L’Enfant nor the Ellicot 
plans nor the larger Dermont map contains any 
alleys. 

But when the time came for carrying out the 
equal division between the Public and the Propri¬ 
etors, practically every square was subdivided into 
lots with appropriate alleys. All such alleys were 
delineated on the certificates of division authenti¬ 
cated by the signatures of the Commissioners of the 

. 

Federal City and the original proprietor or propri¬ 
etors of the land on which the particular square 
was laid out. The books known as Records of 
Squares, now in the Office of the Surveyor of the 
District of Columbia, contain the recorded copies of 
these certificates of division. 

j 

It is evident that these alleys were designed, as 
President Washington said, to afford a convenient 
mode of access to the abutting lots, and were pri¬ 
marily for the convenience and use of the occu¬ 
pants of such lots. Pratt v. Law, 9 Cr. 456, 490. 
They were not regarded, therefore, as Having the 
permanent and unchangeable character inherent in 
the established streets of the city, the Ideation of 



28 


which was fixed and determined by the approved 
Plan of the City. 

This is shown, among other things, by the Stat¬ 
utes (presently to be considered) permitting re¬ 
subdivision of the squares with more convenient 
arrangement of lots and alleys. 

It seems difficult to say that the interior alleys, 
not mentioned in the deeds in trust or shown on 
the Plan of the City, fall within the denomination 
of “streets” which are expressly conveyed by the 
deeds and definitely laid down on the Plan of the 
City. 

In the first place, the provision that the United 
States should have title to the streets shown by the 
Plan and such lots as the President “shall deem 
proper for the use of the United States” (namely, 
the reservations for sites of public buildings), 
would seem by its explicitness to exclude alleys 
that might later be laid out as ways into the squares 
for the common use and convenience of the abut¬ 
ting lots. There is no principle of construction 
that would justify, much less require, the inclu¬ 
sion of such alleys under the denomination of 
“streets.” Nor is there anything in the context 
that warrants their inclusion. So far as the lan¬ 
guage of the deeds of trust is concerned, any such 
fanciful extension of the term “street” is pre¬ 
cluded by the care taken to define precisely what 
land is to vest to the use of the United States. 
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As we have seen, the land passing to the United 
States under the deeds in trust consisted of two 
classes: (1) The streets established according to 
the Plan; (2) the squares, parcels, and lots, like¬ 
wise laid out on the Plan, which the President 
should deem proper for the use of the United 
States. The streets, being public highways, passed 
without money compensation. The Appropriations, 
which otherwise would have upset the equal divi¬ 
sion, were paid for at a fixed rate per acre. The 
alleys, on the contrary, came into contemplation 

I 

only when the squares were split up into lots for 
the purposes of equal division. When the two first 
classes—streets and Appropriations—were taken 
out, all the rest of the land in the city w;as the sub¬ 
ject of an equal division. The subdivision of 
squares into lots and alleys came into play when 
the city property came to be divided in accordance 
with the requirements for “a fair and equal di¬ 
vision.” | 

If it be true that a considerable part of the re¬ 
maining land, which the trusts required to be 
equally divided, vested solely in the United States, 
then the resulting division would not be equal. On 
any such view, the strict account kept of alley area, 
as well as lot area, was a mere futility. 

i 

Nor is the theory that all original alleys vested in 
the United States consistent with the earlier Acts 
of Congress dealing with the subject. 
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The Act of January 12, 1809, c. 8, 2 Stat. L., p. 
511, providing for the subdivision of lots in squares 
declares that: 

Whenever the proprietor of any square or 
lot * * * shall deem it necessary to sub¬ 

divide such square or lot into convenient 
building lots, pieces or portions for sale and 
occupancy, and alleys for their accommoda¬ 
tion, he may cause a plat of the same to be 
made, on which shall be expressed the di¬ 
mensions and length of all the lines of such 
portions as are necessary for defining and 
laying off the same on the ground, and may 
certify such subdivision under his hand and 
seal, in the presence of two or more credible 
witnesses, upon the same plat or on a paper 
or parchment attached thereto. 

See District Code Sec. 1581. 

The same Act conferred a similar power of sub¬ 
division upon the United States in its capacity as 
owner of undisposed of land. To this end it 
provided that, “whenever the President * * * 

shall deem it necessary to subdivide any square or 
lot belonging to the United States * * * which 

may not have been reserved for public purposes, 
into convenient building lots, pieces or portions for 
sale and occupancy and alleys for their accommo¬ 
dation, he may cause a plat to be made by the Sur¬ 
veyor” to be recorded by him as prescribed in the 
ease of subdivision by a private proprietor. Act 
of Jan. 12,1809, sec. 8. 
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In short, Congress treated the alleys not as estab¬ 
lished public ways in the same class with the city 
streets but as interior ways designed primarily for 
the accommodation of the lots in each square. 
Whether the owner of the square was an original 
proprietor or the United States, or a purchaser 
from either, this Act authorized him to subdivide 
the square into convenient lots with alleys; for their 
accommodation. If one person owned an entire 
square, he had a practically unlimited discretion to 
abolish the original alleys and to substitute such 
others as he might deem more convenient. The new 
alleys would take the place of the old; and it was the 
apparent intention that both should staiid on the 
same legal footing. 

It is not possible to reconcile this early statute 
with the theory that the original alleys had already 
been taken out of the domain of private property 

i 

and vested in the United States just as the streets 

I 

had been vested. But it is not in the least inconsist¬ 
ent with the view that the soil of the alleys had 
passed with the abutting lots assigned respectively 
to the United States and the Proprietors* and from 
them to their purchasers and grantees. Where lots 
in a square were owned by different persons, the 
title to the soil of the alley was necessarily held in 
subordination to the alley easement for the common 
use and benefit. But where all the property sur¬ 
rounding the alley was owned by the sajme person, 
that person had power to rearrange and resubdivide 
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the lots, together with the included alleys, in such 
way as might seem to him best. The only restric¬ 
tion imposed by the statute was that each new sub¬ 
division, like the original division, should be made 
a matter of public record. 

Neither the terms of the conveyances themselves 
nor any action taken under them lends support to 
the view that the fee of the soil of all the original 
alleys vested as such in the United States. 

III. The view that the alleys passed with the abutting lots assigned 
to the United States and to the proprietors 

If the soil of the alleys did not vest as “streets” 
in the United States, then as part of the residue it 
passed, on division between the United States and 
the Proprietors in equal shares, with the abutting 
lots assigned to each. As pointed out, this view 
equally negatives the claim here made by appellants. 

In their original answer appellants claimed the 
fee of half of the original alley in Square 728. In 
their amended answer they claim the entire alley. 
This claim is bottomed on the notion that the orig¬ 
inal alleys in the city squares were the creation of 
the original Proprietors, dedicated by them out of 
their own land. But this is not so. 

Appellants’ claim is plainly negatived by the 
terms of the conveyances from the original Pro¬ 
prietors. Those conveyances stripped each of the 
original Proprietors of all his right, title, and estate 
in the lands within the city limits. Thenceforth the 
entire area was held upon the trusts declared in the. 
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deeds. Nothing came back to the former or original 
Proprietors save in pursuance of those trusts. 
Potomac Steamboat Co. v. Upper Pot. S. Co., 109 
U. S. 672, 680, 681. j 

In short, the entire former estate of the original 
Proprietors was divested. Everything after was 
by force of the trusts declared. From the moment 
that the Plan of the City was approved by the 
President, the streets called for by the Plan vested 
in the United States. As soon as the parcels 
deemed “proper for the use of the United States” 
(the Public Appropriations) were defined on the 
Plan and designated by the President, such appro- 
priations vested in the United States, and the Pro¬ 
prietors became entitled to compensation for them 
at the stated rate. All the residue of the lands 
vested in the trustees and laid off for the City was 
held in trust for the “fair and equal division” re¬ 
quired by the deeds of conveyance. The Proprie¬ 
tors’ title to their half of the lands so Ibid off and 
divided and the Government’s title to its half were 
both derived from the same common source (that 
is, the title vested in the trustees) and; passed to 
each of them, respectively, by virtue bf, and in 
accordance with, the express trust in the convey¬ 
ances binding the whole of such residue. 

It was in the execution of this trust for an equal 
division that all the land in the city not taken for 
streets or Public Appropriations was, in fact, “laid 
off and divided” into squares and lots and assigned 
equally to the Public and to the Proprietors. 
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Thus the Proprietors held no estates except 
under and according to the certificates of division 
made in pursuance of the deeds in trust. Potomac 
Steamboat Co. v. Upper Pot. S. Co., 109 U. S. 672, 
681. The farms which had originally occupied the 
site had disappeared. A city had taken their place. 
“The veiy agreement to found a city was of itself 
a most valuable consideration for these grants.” 
Van Ness v. City of Washington, 4 Pet. 232, 280. 
The location of the National Capital on these farms 
had converted them into city lots. All the land not 
set apart for streets and Public Reservations was 
intended by the parties to be sold as city property. 
Purchasers of lots assigned to the United States 
and purchasers of the lots assigned to the original 
Proprietors stood on identically the same footing. 
Public lots and the Proprietors’ lots were both sub¬ 
ject to the regulations declared by the President 
under the power conferred by the deeds of trust. 
Both the public lots and the Proprietors’ lots were 
bounded by the same streets and abutted on the 
same alleys. Manifestly, as between a public lot 
and a proprietor’s lot, side by side in the same 
square, there could not be, and was not intended to 
be, any distinction with respect to incidents at¬ 
tached to such property, for the very basis of the 
whole transaction was an equal division. Persons 
purchasing city lots from either of them were, and 
were intended to be, on a parity. The Public and 
the Proprietors were selling the same sort of real 
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estate in a common market. Both had a common 
interest in the success of the venture. I'he expected 
accession of wealth to the Proprietors, and the 
means of constructing the public buildings, de¬ 
pended alike on the sale of similar lots in the new 
Federal City. j 

True, the streets had passed to the United States 
without money compensation, but they' had passed 
because they were public highways for the common 
use and benefit. On the other hand, the Appropria¬ 
tions, selected as sites for the Capitol and other 
public buildings, were also withdrawn from the 
equal division, but the original proprietors had 
been compensated by payment in money. All the 
residue of the land, whatever it was, passed by equal 
division, one-half to the Proprietors, and one-half 
to the Public, that is, the United States. 

Any alleys designated in the squares laid off for 
division necessarily passed with the property di¬ 
vided. To such alleys, the original properietors, in 
their capacity as former owners, could have no ex¬ 
clusive title in possession or reversion. For the 
existence of any such title would have upset the 
fair and equal division. Whatever the Proprietors 
got in the soil of the alleys, they got under the terms 
of the deeds of trust. Hence, they could not possi¬ 
bly get more than half of the alley space, because 
they were to get no more than half of what was left 
of the city land after deduction of the streets and 
the Appropriations. Whatever alley space they 
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. got, they got as part of the lots assigned to them. 
In short, their title to each lot assigned extended, 
in accordance with settled law, to the middle line 
of the adjacent alley, and so did the title to the pub¬ 
lic’s half of the lots. In both cases, of course, the 
title to the alleys was subject to, and burdened with, 
the alley easement for the common use and benefit. 

The establishment of the interior alleys in the 
squares, therefore, was the joint act of the Public 
and the Proprietors who, under the trusts declared 
in the conveyances, held together the beneficial 
ownership of the entire residue of city land desig¬ 
nated for division between them. Since, then, the 
original Proprietors were not the sole dedicators of 
the alleys—or dedicators at all in the sense of legal 
owners of the fee of the whole of the land dedi¬ 
cated—they could not possibly retain a title to the 
whole of such alleys, whether in the form of a tech¬ 
nical fee subject to the easement of way, or in the 
form of a possibility of reverter or right of entry 
for condition broken. As owner of half the lots 
divided, the United States had exactly the same in¬ 
terest as the Proprietors, both deriving their inter¬ 
est from the execution of the trust for an equal- 
division. 

IV. The title in their respective portions of the alleys, passing to 
. the public and the proprietors, as owners of the abutting 
lots, passed to the purchasers and grantees of such lots 

As soon as the city squares were divided pursuant 
to the deeds of trust, the United States and the 
former Proprietors, as owners of the partitioned 
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city property stood in precisely the same situation. 
As a result of their formal act in execution of 
the trust, taken jointly in furtherance of the com¬ 
mon design, each was the absolute owner of one- 
half of the property in the new city available for 
private use and sale. 

All of this property had been so laid out that it 
might be readily marketed and, as soon as the plats 
were recorded and the division made, the property 
was placed on the market. The platting ahd num¬ 
bering of the squares and lots were so designed that 
all other descriptions could be dispensed with, and 
the property sold and conveyed by reference simply 

to the lot and square numbers. It was by reference 

/ 

to such lot and square numbers that the property 
was divided between the Commissioners and the 
Proprietors. See, for example, U. S. Ex. 146, R. 
opp. p. 22. It was by reference to such lot and 
square numbers that all sales and conveyances of 
individual lots were carried out. In a word, dis¬ 
position of the entire property was by reference 
to the recorded plat. 

The rule which obtains under these circumstances 
is well settled. Where the proprietors bf land lay 
it out in lots which they afterwards convey accord¬ 
ing to the plan showing that the lots are upon an 
alley, a deed of a lot abutting on an alley passes the 
title to the center of the alley, subject, !of course, 
to the common easement for alley purposes. 

His conveyance, by operation of law, car¬ 
ries the title to the center of the highway, as 
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a part and parcel of the grant, if there be 
no words of limitation. The fee is his to 
grant, and the rule is founded on a presump¬ 
tion that prevails as to the intention of the 
grantor, as well as the policy of the law. No 
doubt the rule, in its practical operations, 
subserves the public good by preventing the 
existence of strips of land of no great value, 
formerly a part of the highway, but on the 
abandonment of which would induce profit¬ 
less and vexatious litigation. 3 Kent. 433. 

Gebinardt v. Reeves, 75 Ill. 301, 307. 

For the settled rule of construction is that the 
call of a deed for a line running with a way runs 
to the center of the way. And it is not necessary 
that the description shall in words call for the way. 
It is enough if the designation is by reference to a 
plat which shows that the property abuts on the 
way. 

By the great weight of authority it is not 
necessary that the description in the deed 
shall in terms call for the highway but suffi¬ 
cient if the conveyance be by lot, block and 
tract number, with reference to a map or 
plat, which shows that the property abuts 
on .a highway. 

Henry v. Kentucky, 207 Ky. 846, 847. 

Paine v. Consumers’ F. & S. Co., 19 C. C. 
A. 99, 102, 106; 71 Fed. 626. 

Footnote. —But for the deed of trust provision expressly 
vesting the title to the streets, the deeds for the lots, calling 
as they did for the lot lines laid down on the plats, would 
have carried the title in like manner to the center of the 
street. 
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Indeed, where the premises are bounded by, or 
are along a highway, or running along the highway 
without descriptive or controlling words, the instru¬ 
ment must be construed as conveying the grantor’s 
title in the land to the center of the highway. Van 
Winkle v. Van Winkle, 184 N. Y. 193, 203. Even 
when the boundaries are by course and distance 
without mentioning the way, “but where it appears 
that the distance given does in fact carry the bound¬ 
ary to the street and along it, it is the same as 
though the boundary were described as running to 
the street and along the same, thus extending the 
title to the center.” Van Winkle v. Van Winkle, 
184 N. Y. 193, 204. Nor does the circumstance that 
the linear measurements given run only to the side 

I 

and not to the center, affect the conclusion. Salem 
v. Salem Gas Light Co., 241 Mass. 438, 441. 

This is simply an application of the common law 
rule. 

At common law the dedication of a street 
or alley passed to the municipality merely 
an easement. The dedicator still bontinued 
to own the fee, subject to the easement. A 
deed of an abutting lot passed the fitle to the 
center of the street—or included the entire 
street, as the case might be—burdened, of 
course, with the easement. If the street was 
abandoned or vacated by the municipality, 
the abutting owner continued to hold his title 
to the center of the street just as he had held 
it before, but now freed from the easement. 


i 

i 

i 
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Prall v. Burckhartt, 299 Ill. 19; 18 A. L. R.. 
992, 997. 

Berridge v. Ward, 10 C. B. (N. S.) 400, 
415. 

This rule of construction, supported as it is by 
authority, is strengthened by every consideration 
of sound policy and common sense. White v. Jef¬ 
ferson, 110 Minn. 276, 283; 32 L. R. A. (N. S.) 778, 
781. There is no conceivable ground for inferring 
that an owner who divides a tract of city land into 
lots with intersecting streets and alleys for the con¬ 
venience of lot owners intends to retain for him¬ 
self and his remote heirs the ownership of little 
strips of unsalable and nonusable land in the mere 
hope that some day the abandonment of the way 
may make them valuable. As Chancellor Kent 
said: 

The idea of an intention in the grantor to 
withhold his interest in a road to the middle 
of it after parting with all his right and title 
to the adjoining land, is never to be pre¬ 
sumed. 3 Kent Com. (14th Ed.), 433, 434. 

It has been well said: 

The proprietor, by reason of dedicating a 
part of the premises for streets, enhances 
the value of the lots to which such streets 
give access, his grantees pay the enhanced 
value, and the proprietor thereby receives a 
consideration, not only for the precise 
amount of the land described in each lot, but 
also, in effect, for that embraced in the street 
upon which the lots abut. Having been once 
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paid for the land embraced in the street, he- 
ought not to be permitted, on vacation, to as¬ 
sert title thereto as against one who has paid 
him the consideration therefor. 

Frail v. Burckhartt, 299 Ill. 19; 18 A. L. R. 
992,1000. 

Waterloo Cond. Milk Co. v. Yoges, 316 
Ill. 477. | ' 

Stone v. City of Waukegan, 123 C. C. A. 
563,565. | 

Saccone v. West End T. Co., 224 Pa. 554, 

560. | 

Olin v. Denver R. G. R. Co., 25 Colo. 177, 
180. 

Scudder v. Detroit, 117 Mich. 77, 79. 
Chcdliss v. Atchison Union Depot dc R. 
Co., 45 Kan. 398, 404. 

Bowers v. Atchison T. dc S. F. R. Co., 119 
Kan. 202, 205. j 

Nothing short of a clear and explicit declaration 
of intention to retain such strips will overthrow 
the accepted rule of construction. 3 Kent. Com. 
(14th Ed.), 433, 434. 

! 

Buck v. Squires, 22 Yt. 484, 489.: 

Salter v. Jones, 39 N. J. L. 469, 471. 
Bowers v. Atchison T. dc S. F. R. Co., 119 
Kan. 202, 206. 

Van Winkle v. Van Winkle, 184 N. Y. 
193, 204. 

Dobson v. Hohenadel, 148 Pa. 367, 370-1. 

In the case of the streets established by the Plan 
of the City, the application of this principle was 
negatived by the express words of the grant. The-- 

I 

I 

i 

i 

i 

i 
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streets went to the United States before the divi¬ 
sion by force of words held by the Supreme Court, 
as we have seen, to be the appropriate terms of art 
to vest an unlimited use in the United States. Van 
Ness v. City of Washington, 4 Pet. 232, 285. 

There was a reason for making this express ex¬ 
ception in the case of the title to the streets of the 
city. Oppenheimer v. Phila. B. & W. R. Co., 39 
App. D. C. 253, 260. Potomac Steamboat Co. v. 
Upper Pot. S. Co., 109 U. S. 672, 684. But no such 
reason applied to the alleyways and no such excep¬ 
tion was made as to them. There the most prac¬ 
tical solution is always to attach the alley space to 
the abutting lots. In this way it becomes practically 
impossible that any conveyance of the lots would 
ever give rise to a claim by the remote heirs of 
some former owner, in the contingency that the 
easement is ultimately vacated. It is almost un¬ 
thinkable that the owner of a city lot, who is also 
the owner of the fee to the center of the alley on 
which his lot abuts, would so convey the lot as to 
leave the title to the alley strip in himself. “The 
strip is of no value when separated from adjoining 
property. The grantor’s use of and concern for it 
ends with his conveyance unless some fortuitous 
circumstance later makes it worth while.” Mac- 
Corhle v. Charleston, 105 W. Ya. 395, 401; 58 
A. L. R 231,237. There would be little or no temp¬ 
tation to trouble oneself to frame a conveyance so 
as to reserve it. For once, at least, common sense 
and the law coincide. 


43 


The rule of law is supported, as the Courts have 
plainly declared, upon a public policy which seeks 
to prevent perpetual litigation and future diffi¬ 
culties and inconvenience by avoiding the existence 
of outstanding titles to small strips of land in num¬ 


berless and untraceable heirs. Kales, Estates and 
Future Interests in Illinois, sec. 292, p. 304. 

As was said by Mr. Chief Justice Taft when 
Circuit Judge: j 

The wisdom of such a construction is man¬ 
ifest, and the great weight of authority sus¬ 
tains it. 

Paine v. Consumers F. & S. Co. 19 
C. C. A. 99,106. ! 

Were it not for this rule every change in a city 
alley would make it necessary to trace out the heirs 
of the dedicator even unto the third and fourth 
generation, no matter how trifling the interest of 
the individual heirs might have become. The es- 

i 

tablished rule has the tremendous adyantage of 
locating the title in an identifiable person in actual 
ownership and enjoyment of the adjoining 

i 

property. 

Point Four 

That the title is in the owners of the abutting lots is 
indicated by the District of Columbia cases 

In Brooks v. Brooks, 28 Washington Law Ke- 
porter, 35 Mr. Justice Barnard observed that the 
better opinion seems to be that the alleyways 
are only easements for the benefit of lot owners in 
the particular square and, if vacated at any time, 
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■ would be attached to the abutting lots. Mr. Justice 
Barnard’s view coincides with that of Mr. Hugh 
T. Taggart, whose opinion concerning the alleys 
in Square 25 is annexed to Mr. Justice Barnard’s 
opinion as reported in the Washington Law Re¬ 
porter. It can be shown, I think, that the “better 

• opinion” referred to by Mr. Justice Barnard is 
the necessary consequence of the decision of the 
Supreme Court in Pratt v. Law, 9 Cr. 456. 

That case when carefully read is practically 
decisive of the question. 

Pratt v. Law involved a contract made by Law 
with Morris, Nicholson, and Greenleaf, “for the 
purchase of 2,400,000 square feet of city land, at 
the rate of five pence, Pennsylvania currency, per 
foot. ” In making up the specified quantity of land 
some selections were land constituting whole 
squares; other selections consisted of lots in squares 
in which the entire squares were not conveyed. As 
to the latter class, Law objected that in the compu¬ 
tation of square feet supposed to be conveyed to 
him were “included the superficies of the alleys 
passing through those squares in which the entire 
squares were not conveyed.” In sustaining Law’s 

• contention the Court said: 

With regard to the allowance for the 
superficies of the alleys, we remark that if 
the alleys be comprised finder the denomina¬ 
tion of streets, the conveyance of the ground 
which they cover would be void, and unques¬ 
tionably will not amount to a gratification 
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of the contract. But from the President’s 
instructions of the 17th of October, 1791, 
there is reason to think that they were rights 
of way appurtenant to the lots of each square 
respectively. If this claim of Law’s extended 
to the alleys in those squares of which the 
whole was conveyed to him, there would be 
some ground for disputing it. But as it is 
confined to those squares only in which the 
right could not be merged, because some one 
or more of the lot's were the properly of an¬ 
other, we think the allowance ought to be 
made; for Law certainly has not acquired a 
title in fee simple in those alleys (p. 490). 

If the language of the opinion is applied directly 
to the question presented by Law’s claim, the 
Court’s view as to the title of these original alleys 
will not remain in doubt. 

In the first place, the suggestion that such alleys 
are comprised under the denomination of streets, 
“although affording if allowed a clear ground of 
decision,” is rejected. In declining to rest its de¬ 
cision upon that view, the CoUrt expressed its 
general idea of the title in these Words: 

But from the President’s instructions of 
the 17th of October, 1791, there is reason to 
think that they were rights of way appurte¬ 
nant to the lots of each square respectively 
(p. 490). j 

It is in accordance with this view, that the Court 
determined the precise issue submitted by Law: 

If this claim of Law’s extended to the 
alleys in those squares of which the whole 
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was conveyed to him, there would be some 
ground for disputing it (p. 490). 

The reason is clear. As grantee of a whole 
square, Law would be full owner of the inclosed 
alley areas and could not object to their “super¬ 
ficies” being charged to him at the specified rate 
per foot. 

As Law’s objection, however, did not extend to 
alleys in squares of which he becomes full owner, 
the Court proceeds to hold it valid. 

But if it is confined to those squares only 
in which the right could not be merged, be¬ 
cause some one or more of the lots were the 
property of another, we think the allowance 
ought to be made; for Law certainly has not 
acquired a title in fee simple in those alleys 
(p. 490). 

Thus we see that a claim not good when made by 
the grantee of all the lots in a square is good when 
made by the grantee of some lots in a square in 
which other lots are the property of some one else. 
And the ground of the distinction is clearly indi¬ 
cated. So long as several persons own lots in the 
same square, the right of soil in the alley and the 
easement in the alley cannot be merged. 

Note.— Technically the correct term is “extin¬ 
guishment” rather than “merger.” But it is not 
uncommon in America to speak of merger when an 
easement is extinguished by vesting both rights in 
the same person. 
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As to such squares, therefore, Law would not be 
getting the benefit of the square feet which as alley- 
space were being charged against hiin in making up 
the 2,400,000 square feet which he had agreed to pay 
for at so much per square foot. As to such squares, 
“we think,” said the Court, “the allowance ought 
to be made, for Law certainly has not acquired a 
title in fee simple in those alleys. And as the 
sentence just preceding clearly shows, the reason 
why Law had “not acquired a fee simple in those 
alleys” is that, being owner of part of the square 
only, these were squares “in which the right could 
not be merged. ” 

The Court’s statement of the reasons precludes 
any mistake as to the meaning of the words “fee 
simple” as here used and prevents our mechanically 
assuming that the Court means that the fee was in 
someone else. 

In saying that Law certainly had not acquired 

a title in fee simple “in these alleys where the right 

could not be merged,” the Court obviously meant 

that the vendor had not conveyed such title a!s would 

gratify a contract for the sale of a stated quantity 

of land at so much a square foot, that is to say, that 

ft* J 

Law had not acquired a title in fee simple freed 

from the alleyway easement in the other lot owners. 

% . - 1 

As Law could neither use nor dispose of the “super¬ 
ficies” it was manifestly unjust that the specified 
number of square feet which the vendors had con¬ 
tracted to sell and convey at a uniform price per 
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square foot should be made up by charging Law 
with thousands of square feet which, whatever the 
technical legal estate therein, he could neither enjoy 
nor dispose of. 

If Mr. Justice Johnson had thought it necessary 
to express in the last clause of the concluding sen¬ 
tence all that was indicated by the paragraph as a 
whole, he would probably have used such words as 
these “for Law certainly has not acquired a free 
and unencumbered fee simple estate in those 
alleys.” 

That Law was conceived as having an estate is 
clear. Otherwise the objection would have been 
just as good for whole squares as for part squares. 
Discussion as to the possibility of merger in the 
one case, and the impossibility of merger in the 
other, would have been idle. Unless the lot owner 
was conceived as having an estate in the soil of the 
alley, there was nothing to merge. 

Some, at least, of the members constituting the 
Court when Pratt v. Lem was decided were ac¬ 
quainted with conditions prevailing at the time of 
the establishment of the City of Washington. The 
contract was one of numerous transactions arising 
out of the real-estate speculation involved in con¬ 
verting farm lands into a city. Some knowledge of 
these conditions is taken for granted in the opinion. 
It disposes of the matter in a single highly com¬ 
pressed paragraph, the significance of which has be¬ 
come somewhat obscured by time. Translated into 
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I 

more popular form, what the Supreme Court said 

was this: ! 

| 

When you select an entire square under 
this contract, you may be charged with the 
number of square feet in the alleys because 
you are the owner of the whole tract and can 
do as you please respecting the alleys, 
merging the easements with the feel So 
much you have indeed conceded. For you 
do not object to the computation wheiji it is 
made for entire squares. j 

When, however, you are getting only part 
of a square, it is not within the contract to 
charge you for the square feet in the alleys, 
because, the owners of the other lots having 
rights in those alleys, your right in the alleys 
and your right in the lots can not be merged 
and you can not make any use of the alley 
space except as alleyways. In such cases no 
merger is possible and you are, therefore, not 
the full owner of the land in the alleys. 

This view, it is submitted, solves all the difficulties 
that have arisen on this subject. There is po judi¬ 
cial authority inconsistent with it. The implica¬ 
tions of Acts of Congress, passed a century br more 
afterwards, can have but little weight agaibst such 
an adjudication. 

These statutes may be explained as the result of 
a not unnatural confusion. Informed that the title 

I 

to all the city streets was in the United States, but 
having no accurate knowledge of the legal reason 
why that is so, later legislators have assumed that 


i 


i 

i 


i 

i 
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alleyways established at the same time by the same 
authority must stand in the same situation. 

2. Pratt v. Law is consistent with President 
Washington’s regulation. 

In the building regulations promulgated October 
17,1791, under the authority given the President by 
the deeds of trust, it is said: 

6th. The way into the squares, being de¬ 
signed, in a special manner, for the common 
use and convenience of the occupiers of the 
respective squares, the property in the same 
is reserved to the public, so that there may be 
an immediate interference on any abuse of 
the use thereof by any individual, to the 
nuisance or obstruction of others. 

This regulation then goes on to provide: 

The proprietors of the lots adjoining the 
entrance into the squares, in arching over 
the entrance, and fixing gates in the manner 
the Commissioners shall approve, shall be en¬ 
titled to divide the space over the arching, 
and building it up with the range of that line 
of the square. 

While the phrasing of the regulation does not 
disclose with perfect clarity the legal concept under¬ 
lying it, three things are fairly inferable: 

(1) The alleyways are recognized as being de¬ 
signed in a special manner for “the common use 
and convenience” of the lot owners;. 

(2) The President is here concerned with the 
exereise of police authority. While he uses the 
words “the property in the same is reserved to the 
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public, ” the true intent and meaning of ibis expres¬ 
sion is shown by the succeeding clause “so that 
there may be an immediate interference on any 
abuse of the use thereof by any individual to the 
nuisance or obstruction of others”; 

(3) The provision for arching over the entrance 
of the alleys shows an intention that the proprie¬ 
tors of the lots adjoining should have as full bene¬ 
ficial use of the alley space as was consistent with 

j 

proper police control and “the common use and 
convenience” of the other occupiers of the square. 

I 

As pointed out by Mr. Justice Barnard in Brooks 
v. Brooks, all this is consistent with the alley title, 
subject to the common easement, being in the own¬ 
ers of the abutting lots. But it is wholly incon¬ 
sistent with the claim made by appellants. 


To sum up: Since land is to be valued in the con¬ 
dition and situation in which it stands at the time 
of condemnation, the fee of the soil of this alley, 
subject to a perpetual easement for all alley pur¬ 
poses, was rightly valued at a nominal sum; 

Appellants, moreover, are in no position to com¬ 
plain of the award. Appellants, of course, can not 
be heard unless they can show an interest in the 
subject matter. But the very instruments and 
transactions relied upon by them to show that inter¬ 
est demonstrate that it does not exist. After the 
conveyance to Beall and Gantt, Carroll had no 
legal title to this land. By virtue of the deeds of 
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trust lie got back one-half of it in the form of lots 
under an instrument whereby the divided lots were 
laid out as abutting on a public alley. This equal 
division of lots gave him and the Government the 
alley space contiguous to their respective lots, each 
to the center line. And when he and the Govern¬ 
ment afterwards sold and conveyed the assigned 
lots according to the plat, the adjacent alley space 
passed, in accordance with the established rule, to 
their respective purchasers and grantees. 

It is respectfully submitted that the decree ap¬ 
pealed from should be affirmed. 

George R. Farnttm, 

Assistant Attorney General. 

Henry H. Glasses, 

„•Special Assistant to the Attorney General. 
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